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NOTE. 


treatises have^ from the date of firsji publication, 
formed text-books of general reference 7|n respect of tbe Hindu Xiaw 
of Property, Inheritance and Adoption./ They have long been coxa-‘ 
fiidered as safe guides for Courts of Civil judicature in this country. 
A sufficient justification for their reproduction is found in the steady 
demand that continually exists for them. The present edition is a 
reprint from the original translations of Borradaile and Suthtjrland. 

The Vyavahara Mayfikha is a geijeral Digest of Law treating, 
among other subjects, of Inheritance, Contracts, &c. It forms the 
sixth number of the Mayukas of Mkalantha, and is esteemed a worl* of 
considerable authority in Western India. On questions aj^perWaing 
to Adoption, the Dattaka Mimansa and the Dattakji IDhandrika are 
admitted to be equally respected throughout India. The former is a 
general treatise on Adoption by Devanda Bhatta ; and the latter, a 
philosQphical disquisition on the same subject •by Nanda Pan&ita. 
Where ffcey difier the doctrines of the Mimansili are •adhered to in 
Bengal aid by S(5uthern jurists. Tho Chandrica is held to be an 

infallible guide in Benares and by the ]i|ithila S^jhogl. 

. • • * 

All former •edition^ of these scarce and use ^l^ ^rks, now quite 
out of print* are not easily procurable. The publishers therefore trust 
that by reprinting them a« one of tho volumes of their Stand, aM' 
Indian Law publications, they are meeting a desideratum. 

THE PUBLISHERS. 


August 1879. 




THE VYAVAHARA MAYIIKHA. 


TRANSLATED BY BORBADAILE, 




PREFACE, 


The translator of the following worlc^ fully conscious of its 
imperfections^ hopes that a candid statement erf the motives and 
circumstances under '^hich he commenced and concluded it, nfay avert 
criticism, and save him from the imputation ^6'f presumption at least, in 
trying his strength a task to which he is unequal. 

*"'!£^lace(ru'iit^:pectedly in a situation requiring some krftJwIedge of 
Hindd Law, for the examination of the Vyai/asthas, or expositions of 
civil law recorded in the courts under this Pr/isidency, and at the same 
time totally ignorant of the subject, as welt as of the language of that 
law, he naturally sought for infonnatioii respecting' the authoritielS by 
which the (Jastris were guided in their answers to the courts. 

Very little enquiry sufficed to shew, that the Mitakshard and 
Vyavahara Mayiikha were on all occasions quoted by them. The firs't 
was found to exist in print, and a maT^uscript copy o|' the latter was 
procured, very incorrect, as was afterwards discovered, bull which suf- 
ficiently answered the purpose of reference Si the time. 

Having had at various periods occasion to translate, with a (^astips 
assistance, a few detached passages as tests of the VyavasthYis, the^ 
Sanskrit manuscript was bound with blank leaves, and these passajfes 
entered in their proper places.^ The facility of reference tcf Man.u’s In- 
stitutes, by its arrangement into chapters and verses, then led him to 
enter also the translations of its text, wherever they occiirred through- 
out, and becoming now tolerably familiar with the names of authors, 
he, after a tedious and somewhat laborious collocation^of the subjects eff 
Mr. Cdiebi’ooke’s Digestwith the corresponding cliapters in th^ Mriyukha, 

enal)l%(!^to collect translations of almost all the texts in the fifth 
and severaT s^icceeding chapters. Filling in, by translations of hi« own, 
the comments of the author, and thS remaining texfs not found in the 
Digest, he thus completed those chapters, and considere'd this sufficient 
encouragement to cojitinuo.the ’translation teethe end. The two first 
chapters wer^ ne5t •attempted, atid all that coiiW^ be apply in 

Sir F. Macnaghten’s Treatise, publislied about the ibue, being substi- 
tuted for the Translator s own version, the work rniglit be said to be 
finished, with the ^ception of ftie chapter on Inheritance ; since that 
on Ordeals, being of little or no use, it was determined not to attei^pt 

Had the difficulties of the chapter on Inheritance been known at 
thejbime the translation was begun, they would certainly have f)ut a 
stop to it altogetlier : but fortunately (it may perhaps be alleged to say, 
if the utility of the work be admitted^, the facilities met with in Uie 
first instance had led tlm Translate?' so far, that he felt bonifd not to 
leave it undone, when se much had been gQ? tlirough. Jle, enjoyed 
"likewise advantages, wMch few-, howev^er inclined to be useful, *\^^ou4d 
^ver meet with : the four ^astris, of the ‘Ad?llat and Sura^i ‘Adalat, 
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were at his side, with one attached to himself, and he had in the mean 
time gained some es^jv.aence in the Law, and a little knowledge of the 
Sanskrit larjguage. 

Drawing therefore as much as possible from the invaluable transla- 
tions by Mr. Cole brook e, both of the Digest and of the works on Inherit- 
ance, and from’ that of tlie Dattaka Mirajinsa, he worked in the chapter 
on Inheritance, and \m\. the finishing hand to the translation, for which 
indulgence is thus solicited. 

The liberality of the Bombay Government has ied them to extend 
their patronage and support to the book : jxt the same rhne it must bo 
fjJirly stated, that such natronage does not involve responsibility for 
correctness, as the trans\ation was submitted, in consequence of the 
season, in an unfinishQd state, and was honoured with such notice, pro- 
bably from a desire to hold oui^ encouragement to others to undertake 
useful works cA^en if imperfectly executed, and from the personal kind- 
ness of the Hoad of tlie Government, rather than as a pledge that they 
Avere fully satisfied of its Avorth. 

The faults cf execution therefore, many as they arc, rest with the 
Translator: he unrortuiiatc^y could obtain no European aid, but would 
cheei’fully bear tlic charge of rashness and innom])otenco, if the merit 
bo conceded to him, of some industry, and a sincere desire to make 
Jiimself useful : lie seeks no further praise; censure he trusts to have 
ditaavmed, 

A short account of the nature of Hindli law-books, and of those 
woi'ks whicli have as yt‘,t appeared in English, may assist in appreciat- 
ing the real value of this now submitted. 

Thi> Mitaksluu'a gives a list of twenty sacred authors, said have 
Avritten in frurTenthaiues upon LaAv (among other subjects\ and Avhose 
•w.orks are cidirled to equal and liiizh veneration liy the m^ durns. Their 
names’ are: JManu, Atri, Vishnu, Ha ita, Yajfiavalkya, TJ^anas, Angiras, 
Yama, A Y^asTaiT.ba,, Samvartta, Katyawana, Brliaspati, Paracara, Yyasa, 
Cai'ikha, Jjikhita, Daksh? , Gautama, Catataiia, and V^asishtha.l Their 
institutes ai-e iecdijfii^aJiv -toaned. ot Avluch only a small number 

now exist coinjiletA., .tiid of many only a few texts remain. 

r>osides these, there Avere institutes of the folloAving Legislators, 
considcrcMl by some ])erhaps of inferToF" authority, (and therefore often 
teiT.ied ;) hut now equally imperfect Avith those of their 

supposed predecessors. The names and number of botli classes, indeed, 
are very uncertain,^ the same authoi* being sometimes ranked with the 
lirst, and sometimes witn the second class, by different modern 
co’^imentatoi's. They are : Paithinasi, Kshya^ringn, Baudjn^aiia, 
Pulastya, Marici, Gargya, Kn^yapa, Nimada, Jabali, LokakshiTlvutUumi, 
Dhaumya, A9valayana, Datta. Pi-acetas, Brgu, Vd^vamitra, Devala, 

1 — Pref. Strange’s Elem. page xii. '*^ref. to Digest, page liii. 
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Sumantu Vyagiira, Satyavrata, A'treya, Soma, Krshnajini, 

Naciketu, Markandeya, and perhaps others. 

Modern legislators seem to have composed their treatises by select- 
ing, each, such texts from th5se ancient institutes ^!s best suited their 
ov»rn notions, working them up with a gloss erf their own, ‘‘ explaining 
their sense, and endeavouring to reconcile Be^mwig contradictions, to 
fulfil this precept their great lawgiver (Mahii, chap. 2d,*v. 14 ) : — 
‘Where there are two sacred texts, seemirigly inconsistent, both are 
held to be law, fo^ both are pronounced by the wise to be Valid and 
r^concileable.’.’/i 

The numerous and conflicting volumes' which such a system has 
])roduced, will be at once seen. 2 From tfiein several Schools have 
arisen : tlie Gauriya (or Bengal), tihe Maithila, (oi'North Bab&r), ar^d the 
Benares, with tlie Maharashtra, and tfie Dravida, or Southern school. 
In all but the first, the Mitakshara, one of the very earliest of these 
com[)ilations, is received with respect, as the chief general authority, 
though in each some more modern local work is allowed to compete 
with it on a few ])oints. The mos»t remarkable gf these are, the 
Mayiikha for the Maharashtra and the west, the Smfti Ctiandrika for 
the South, of India ; tlie Ratnakara and Chintamani, for Mithila. 
Bengal proper alone denies authority to the Mitakshara, having estab- 
lished for itself a totally different school, of which the Daya-bh^ga of 
Jimiita Vahana is the hcad.«^ The references in the margin 43reclude 
the necessity of noticing the other treatises of these schools. 

The' first work in the English language, on the subject, was the 
Cods drawn up during Mr. Hastings' administration. The original, in 
Sanskrit, “ consists, like the Roman Digest, of authentic texts, with tbw3 
names of.their several authors regularly prefixed to them, and explain- 
e-d, where a \ explanation is requisite, in short notes takeil from com- 
mentaries high authority : it is, as far as it goes, a very excellent 
work”: — “ But, whatever be the morit of the original, the tianslation of 
it has no authoiity, and is of no other use thp,n to suggest inquiries 
on tlie nnuty dark pfissages which we find in it: properly speaking 
indeed, we cannot* cgLll it a translation ; for though Mr. Ilalhed perform- 
ed his part wOth fidelity, yet the Persian interprei.w. had sTippiied him 
only with a loo^e injudicious e[)itoine of the original Sanskrit, in which 
abstract many essential passageis are omitted, though several notes of 
little consequence are interpolated, from a vain idea of elucidating or 
improving the text.”4 

Upon these observations being made known tg the Supreme Gov- 
ernment, the Digest of Jagannatha was, under their authgVity, com- 

• • • 

^ — ^ 

** 1 — Pref. Digest xi. 

• • — Pref. to the Digest, to Hie Inheritance, an<f to Strange’s Elem(nils^ 

• ^ 3-^Pref. to Inh. iv. • • 

ji— Sir W. Jonea quoted in Preface, Digest 1X~X. 
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piled, “from various ^*^sts, and from commentaries on the institutes 
of Law/' Bi^t : “ In restricting the compilation to tiie law of con- 

tracts and successions, he [Jagannatha] has omitted the law of evi- 
dence,' the rules of pleading, the rights of landlord and tenant, the de- 
cision of questions respecting boundaries, with some other topics^ 
which should be likewise* treated, for the pur[)ose of assisting courts of 
civil judicature in dectding private contests according to the laws, 
which th# Hindu subjects of Great Britain hold sacred.”i 

• 

Xhe great value of the Digest to English readers will be found, 
probably, ifl^its collection of texts, which includes, under each of its 
heads, all the above sacred authors. Scarcely one of those from Manu 
applicable to Inheritance has been omitted by Jagannatha, and a 
classification, made for private use by the Translator, of all the texts of 
each^uthor contained in the present tAanslations on Inheritance, shews 
that the Digest contains a great many of every author not to be met 
with in the others. When freed from the perplexing commentary, it 
forms an excellent key to those Sanskrit works of a similar nature, 
called Smfti Sangraha, as the English version of any text may be 
found in a few minutes. 

Sir William Jones’s translation of the Institutes of Manu, coming 
in order of time between the above Code and Digest, is too famous to 
need notice. The opinion of it expressed in Sir T. Strange’s work 
would, it is believed, hold good here, “ that it is of authority as a text- 
book, but nu further.” 

To make,up for the deficiencies in the Code and the Digest. Mr. 
Colebrookc “ long ago undertook a new C 0 m])ilation of the law of suc- 
‘•cessions with other collections of Hindfi Law, under the sanction of the 
Government of Bengal, for preparing for publ jcation a supploiuentary 
“ Digest of such parts of the law as he considered to be most useful 
afid in the meantime gave to the world a translation of the two trea- 
tises on Inheritance^ containing the doctrines of* the two great schools, 
of Bengal and Benares, elucidated by notes from their respective 
adherents. 2 

The first of these, the Daya-bhaga, is restricted in its operation to 
Bengal proper, as is the Daya-krama-saiigraha, a work of the same 
school, subsequently translated into English by Mi. Wynch, of which 
no copy has yet reached these parts. 

The other, the Mitakshard, is equally authoritative with us on this 
side of India, as elsewhere, but, as previously observed, the doctrin3s of 
it are sometimes opposed by the Mayukha, which is allowed to compete 

With it. 


1 — Preface to Digest, page XI, and to Inheritance., page II ; likewise Stranges' 
Elements, 2nd, ‘>50. 

2— Preface to Inheritance, page IIL 
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Two treatises on Adoptioii were in the saftw‘^manner translated by 
Mr. T. C. 0. Sutherland. As neither of them exists in th^ original in 
this part of the country, the Oastris have no knowledge of them, and 
take the Mayiikha for their authority on that head. But great f^raise 
has been passed on the English version, by a high authority.! 

The work of Sir F. Macnaghten, beipg avotvedl}^ controversial and 
founded on Bengal Kiw, is of no utility as a guide here. ETvery one 
must regret, that the two first chapters oFthe Mi takshara, .those on 
judicial proceed! ngfFf and evidence, were not given entire. Valuable as 
any extract from such a work are, the insertion of the tran^ilation com- 
plete, would, we may venture to say, have doubled the value of this 
book to practical readers. 

Of the last work published, *the E^oraents of Hindd Law, by Sir 
T. Strange, it is scarcely necessary to make mention, as it is in every 
one's hands ; but if it be not too presumptuous, we may remark that 
the learned author has cheerfully followed the steps, and entirely adopt- 
ed the doctrine and advice, of the greatest of all European authorities 
on the subject of Hindu law and literature, which is of itself sufficient 
to stamp a high value on the book. 

Of Nilakarfitha, the author of the Mayiikha, scarcely any thing is 
known here beyond his name, though his work is by repute acknow- 
ledged at Benares, Bengal, and also in Tanjore.‘^ Even at Pnrri, where 
one of his descendants, Hara B^iatta Kassikar, of great repirte fo^ learn- 
ing, resided till very lately, no certain information is to be g£tined. 
The family is Deshast Maharashtra, long settled at IJenares, where 
Qaihkara Bhatta the father, [author of several very celebrated works 
on the Mimariisa particularly the DvaitaNirnaya, whicljlussonmentionjf] 
lived, ail'd where our aijjthor was born, as he tells us in his prelhce, but 
^at what dai( is uncertain. Hara Bhatta, above alluded to, says it was 
upwards of 2w)0 years ago, whilst the general opinion is, that his. writ- 
ings were first circulated about 125*3^ears ago. Tha manner in which, 
at the conclusion of ttie book, he speaks of himself and the dynasty 
under which he lived, might afford a clue, wSre not the authenticity 
of the passage doubfed by vsome, and its meanirig unkr. 9 wji to all. It 
is said that at ^hareh, a town situated at tlie confiuenco of the Cham- 
bal and Jamna, a Raja bearing the title of Sarigara or Yuddha-sura, 
the ruler of a Mancfel in that part of the country, held his court : that 
Bhagvant Deva, one of his successors, took. our author under his pro- 
tection, and that he, out of gratitude, gave the name of his patron to 
the book thus compiled under his auspices ; and that sixteen gepera- ‘ 
tion«; have elapsed since the parties flourished.^> 


1 — Picfayfi to Strange's Elements, XXIV. 

- ^ 2 — Strai^je’s Elements 2nd, *164 note. 

3 -For thki account I am indAded to a kind and valued friend,, ('aptain K, D. 
JRobcrtson, Collector of PunS^, vfho* has also most materially assisted me procuring 
translations and c*:plai^ations of doubtful ahd disputed passages from the P^na^Pandits. 
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Mr. Colebrooke d^l4.res him to be authority, cbncurrently with 
the Mitakshara, among the Mahrattas”! : and in an account of the 
different schools of law furnished by him to Sir T. Strange, 2 Mr. Cole- 
bi*ook'e observed : In the west of India, and particularly among the 
Mahrattas, the greatest authority after the Mit^kshard, is Nilakariitha, 
author of the Vyavahara Mayukha, and of other treatises bearing the 
same title.” 

f ,, 

Thesp, twelve in number, were collectively styled by their author, 
Bhagvata Bhaskara, and in detail are generally classed as follows : 1st 
Saihskara ^layukha, expounding the various rites and ceremonies of a 
Hindu s life. 2nd Achai;a Mayukha, treating of rules for conduct, in 
moi'als and religion. Srd Samaya Mayukha, of dates and astronomical 
calculations for regulating the chief actions of life. 4th (^raddha 
Mayukha, of funeral ceremonies. 5ch Niti Mayukha, of the power, 
conduct, and duties of kings. 6th Vyavahdra Mayukha, of law and 
justice. 7th Dana Mayukha, of religious gifts. 8th Utsarga Maytikha, 
of public edifices. 9th Pratishtha Mayukha, of the consecration of the 
same.. 10th Prayaecitta Mayukha, of penance and expiation. 11th 
^uddha MayuklKX, of purificatioii. 12th Canti Maydkha, of planetary 
influence and lyorship. 

The present one, the Vyavahara Maydkha, is strictly speaking 
the only one touching upon law. Its doctrines are quoted and alluded 
to with approbation by Mr. Colebrooke in more than one place in his 
translations^ and by Mr. Sutherland in the Dattaka Mimamsa and Chan- 
drika; and appears, particularly in the concluding chapters, to be 
rather of the nature of a smfti gamgraha, or general collection of texts, 
without much commentary, tlfan of those books elucidating the 
doctrines of one favourite author (like the Mitakshara on Y^jnavalkya) 
by a . perpetual gloss, interspersed with a few 6exts out of the other 
institutes. ' 

i ’ 

The reference^ to the authorises, troublesome as many ihay find 
them, are not without ^value, having been given as vouchers for the 
correctness of the vers: on, as well as to guide those referring to the 
Mayukha on business, to the particular page of the work where each 
text is to be founa. - The example of Mr. Colebrooke warrants this. In 
the cases of Sir T. Strange's Elements, vol. 2nd, explained by him, the 
Mitakshara and Digest are quoted indiscriminately in many places. 
But it is necessary, with regard to chapter fourth on Inheritance, to 
explain, that the reading of the Mitakshara has, for reasons stated, 
always been retained in preference either to Jimfita Vahana, or the 
Digest. Many of ^he texts, however, are only to be found in the 
two latteiy or in the last one, and as Nilakamt-ha’s doctrine sometimes 
attcords^ with one and 8ometin>fs with the other, the reference will 
enable the professional reader to judge which school his author 
'follo\y^, still remembering that conformity with the Mit&kshard should 


r. — Protace to Inheritance, page iv, 


^—Strange’s Bllemeiita 1st, 316. 



be aimed at as ‘far as consistency will alloTly with which hope, the 
authors peculiar opinions, where he differs materially;, have mostly 
been pointed out 

The (^astris of the Courts can at any time discover the distinction, 
if called upon ; for in the Sanskrit edition, prepared (from five manu- 
scripts found in Surat, collated with ap old ofie 'borrowed from Puna, 
one from Broach, tAid a new copy sent from Benares) by the five 
Government C4stris of this place, and afterwards printed at Bombay 
by order of Government, care was taken to insert, opposite to every 
text of Manu, the number of the chapter and verse, an(i*opposite to 
every text quoted from Yajnavalkya, the leaf and page of the Samskrit 
large edition of the Mitakshai4 printed in Calcutta, of which the Courts 
generally have copies. The commencement of each page of the original 
is likewise denoted by the Romitn nuijierals in the margin. 



. PREFACE OF THE AUTHOR. 

^ 

1. Salutation to Gane 9 a. Having declared the rules for a king^s 
guidance! and having duly 'bowed myself before the lotos-footed Sun, 
I, Nikkarntha, proceed to compo^ie something on decisions of law. 

2. .1 meditate upon Oamkara, my Gum [whom I consider as an 
incarnation of him] who wears the crescent on his forehead, the lord of 
the bull, and consort of Parvati, he who gives counsel to all those who 
visit the holy cit)^. 

3 . He [who is] the chief of men 1^^^ assumed a double 

form, with a view to point out [by the simile below given, that which 
is correct of] the two conflicting paths [of the divisibility or indivisi- 
bility of the spirit of god].2 Oamkara [^iva] himself is one form : 
Bhatta Oamkara is the other form here on earth, who has admitted the 
reasoning, that the spirit of god is indivisible.^ 

4 . False reasoners, deceivers, have on this point in some sort 
advocated the doctrine of divisibility, but it has been thrown out by 
me, as ufifoi^Tided. For this reason there is no d'cAciency of discussion 
on ray part; for the MH)rship of god is not the less complete for want 
of flowers from the sky. [a miracle]. 


l““In the last chapter of/thc A'chara Maynkha^ see a' similar work, Reports 1st 
460-61, tit. Raj dhgtriP^. « ' 

2— The one Tide supposed by the Madhava, the other by the Hemairi. 

3— Those holding the contrary, rejecting the doctrine of Maya, the cornerstone of 
the doctrine of indivisibility. 
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THE VYAVlHAllA MAYtiKHA. 

« • 

. A COMPLKTK TllEATTSK 

ON 

HINDU LAW, 

P.Y A’lLAKAMTIlA BHATTA. 

• * ' * • 


("HAPI^EJi 1. 


fM^O(TJa)IN(L^ AT LAW [VYAVAHAKA MATHKKA.j 

* 

Si'XTION I. 


1 . 


J UST 


Definition of Hus 
tiec. 


riCE is the ooiisistent art or practice [by a third per- 
son] of discoveriiii^ tlie unknown point of who is in 
tlie wrong^^ between two persons mutually disputing. 
Or that business^ in Avhich a Plaintiff an A Defendant 
exist as the Agents^ which is supported wiili proof,, by possession and 
witnesses, and which admits of a fair discrimination be^twccn conflict- 
ing pleadings, is called Justice. But according to the Madanaratna.* 
In an aaiswer of confession, the further [usual] proceedings in tbo 
suit are ’?sn necessary/^ • This is one }>a.rt of the law ; the othcft' is cal- 
^cfilated for^tlio exclusion of [unfounded] disputes, false pleadings, and 

the like. * , • , * 

• 

2. Now these are the divisions of it, Y^ljnavalkya When a 
person aggihevcd by another, in a manner contrary to law, or approv- 
ed usage, represent^ ft to the King, or to the ^Jiief Judge, that repre- 
sentation is termed the subject of a Judicial pro- 
ceeding.^^ AggricvoAl, abused. 

• * 

3. Eighteen divisions of it are laid down by Mann Of those 
titles, the first, is debt on loans for consumption ; the 
second, deposits and loans for use; the third, sale 


II. 


Heads of Law. 


1 — Followed by our author on many points, contrary to the Benares <V)ctrme3. 

2 — Macnaghten, page 409. • 

3jiCh. 8th, vs. 4th, ad. 7th^ G«)lehrooke on Obligations, 18, para. 36. Tlie arrange- , 
ment of the Mayukha varies*from the above, though titles, or chapter's, will 
^ou#Ld the same, in names and^i number, by exclTiding the three lir^fc, of intrcMuctop' 
chapters, and the last, on miscellan^us topics, or sundries, *which make twenty-two m 
all. • • 
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without ownership ; the fourth, concerns among partners ; the fifth, 
subtraction of what has been giyen ; the sixth, non-payment of wages 
or hire; the seventh, non-perforinanco of agreements; the eighth, 
rescission of sale and purchase ; the ninth disputes between master and 
servant; the tenth, contests on boundaries ; the eleventh and twelfth, 
assault and slander; the thirteenth, larceny ; the fourteenth, robbery 
and other violence ; the fifteenth, adultery ; the sixteenth, altercation 
between man and wife and their several duties ; the seventeenth, the 
law of inheritance ; the eighteenth, gaming, with dice and with living 
creatures : these eighteen titles of law are settled as the groundwork 
of all judicial procedure :ri this world/^ Subtraction, non-performance. 
— Rescission, repentance. Gaming, [dyiitam], playing with inanimate 
agents : when with live agents, it is called sam^hvaya. 

k }T(U'e, tliougli it is said by Rrhaspati d Killing a human 
being, robbery, touching another man^s wife, and both species of 
assault, compose the four kinds of heinous offences, we may infer 
that by reason of the distinctions in the nature of crimes, connection 
with women, and assault by word or deed, are here enumerated dis- 
tinct and difiercxit, from the example of a bull and bullock. But I 
will hereafter clearly point out the distinctions [or 
HI. characteristics] of these eighteen titles of law, [each 

in its separate chapter]. 

5. The initials of Justice.2 Brhaspati : Let them erect a house 
in the midst of a fortified town, having in its vici- 
^ water and trees ; apart from other buildings, 

and situated in the east quarter, with the door on 
that side; there let them determine on erecting a properly constituted 
icssembly house. — Or in other words, a court of justice, as it has been 
declared bj^ Katyayana : That place is truly termed a court c:^ justice, 
where the king practices justice, discriminating between truth and 
falsehood, by a reference to the Dliarmn^astra.^^ Manii A King, 
desirous of inspoefing judicial proceedings, must enter his court of 
justice, composed and sedate in his demeanour^, together with Brah- 
mans and counsellors, who know how to give him advice. Without 
ostentation in his dres" and ornaments, let him examine the affairs of 


1 — See po.st, Cli. 18th, para. 2nd, 

2 — Ellis’s Lectures, “ Part the 2ntl. — Con.stitiition ef the ilindii courts ; duties of 
the prince as chief magistrate ; duties of the sahhasadali or assessors ; duties of the 
pradvivaka or chief-juatiee [who is likened to an archon, praetor, and English judge] ; 
several de,scriptions of courts ; institution of suits ; inadmissible suits ; plaint, how to 
be drrwn ; answer, how to be dniwn ; proof, hy which party to be produced ; the four 
steps, pAda, or divisions of a suit, viz., hhAshapada and uttarapada, pleadings o^ the 
two parties ; kriyapada, protiuction of evidence, and sadyasiddhipada, decision by the 
de^'ree ; miscellaneous subjects coniit.ded with the administration of justice ; the nature 
of proof, ; rarnAnara, and its kinds, namely human proof or evidence, manushya pramA- 
nam, and divine proof, by oath and ordeal, divyapramdnam ; evidence, of three kinds ; 
i amely. likhita, writings ; sdl shi, witnesses ; hhukti, enjoyment ; nature of each briefly 
stated.’' This exactly corresponds with the two first chapters of the Mayukha. Init'dls 
oj Justice , — literally the “letters, or alphabet,” of law. 

3— Oh. 8th, vs. 1st, and [the last hemistich of] the 2nd. 
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litigant parties.’' Y^jnavalkya :1 The king, divested of anger and 
avarice, and associated with learned Brahmans, should investigate 
judicial proceedings, conformably to the sacred code of laws."— J'/ie 
king, is any one, whoever pror^erly affords protection to the people, not 
merely one of the royal tribe or Kshatriya. ^ 

6. Katyayana A king who invc;stigates tc5gether with his chief 

iiAlere ( pradvivakal minister, brahmans, domestic 
priest, and assessors ol the court, accordujg to law, 
shall attain paradise." Here, the brdhnians are those 
[aniyukta] unappointed [to the court] : but thp mlnif^tcrs iti'e those ap- 
pointed. Pjven as it has been said A person, whether appointed or 
not, is entitled to furnish legal advice." 

7. Brhaspati gives this dehViition of the chief judge [pradvivika] : 
He who in a cause asks the questions, and in like 

manner cross-examines, and who, extracting the 
[desired] information, speaks first , is termed the chigf 
judge.’' Vyasa shews the nature of a minister, or councillor [ainatya ;] 
Let the king appoint as his minister, a man well •informed in the 
meaning of all the sciences, free from avarice, one who speaks justly, 
a Brahman [vipra], wise, of a family famed of old for these qualities, 
being a twiceborn man [dvija].'’ Here the recapitulation conveyed 
by dvija, ora twiceborn man [after vipra] is made specially with a 
view to the choosing a minister, cither from the royal or commercial 
tribe, in default of one of the priestly class [vipra]: for thus says 
Katyayana^ : If there be no fearned Brahman, let the king then asso- 
ciate in* the administration, a Kshatriya ora Vai<jy a, ^ skilled in the 
Dhaf'ma^astra ; let him carefully keep a Oiidra [from such atiairs]." 


Assessors 


Examiner or chief 
judge. 


8. And Ycijnavalky a thus declares ail assessor [hahhya] Per- 
sons* who are versed in litenfturc, acquainfed with the 
layy, addicted to truth, and impartial towards friend 
and foe, should be appointed asses sors of the court, by the king." — 
Brhaspati gives this enumeration of thern.^ Tkat asst3iiibly, in which 
seven, five 6v three Brahmans, versed in relig'ious and worldly duties, 
preside, is to equal »sacrificia] ground.’' \ ^ 


and others. 


The same author says : Two persons must be ayipointed by the 
Ifing, a secretary and an account ant, who are skilled 
in expounding words, and meanings, adepts at count- 
ing, ft ee from error, and learned in the dilferent characters [or dialecfs]" 
Words, the science of etymology. Meaninys, a dictionary. Katyayana : , 
Merchants who have just views of justice^ are tc> be there appefinted 
hearers of causes." There, in the assembly. Brhaspati :i* A vera- 


‘ *1— 2 —3 — Mcntn. page 407,. * , , 

* • 4-~Macnaghteri, page 4081 There is some dhrercnce in the texi here : my^ v^ersion 

is literal. • * • . 

» * 

5~]Vh:iitn. page 407 \ 


0— Mcntn. page "^07. ' 
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cious mail must be specially appointed, under tbe orders of tbe asses- 
sors, for calUiig and taking charge of the witnesses, plaintiffs, and 
defenjjants/^ And he must be none other than a Oudra, even as 
A^yasa says: But an attentive servant must be appointed by the 
king for collecting the m/iterials for trial, a stout Ciidra, whose ances- 
tors have followed the same employment, and he shall be placed under 
the order? of the assessors/^ tY'ajnavalkya But if justice cannot 
be supervised by the king in person, from press of [other] business, 
let a Bmhman acquainted with all duties be associated with the 
assessors/^ 


10. Brhaspati mentions the duties, of the king, the chief Judge, 
and the rest : The chief Judge is to report the case ; 
respective the 'king is to give the necessary orders ; the assessors 
are to investigate the matter [in the first instance] ; 
the accountant is to calculate the money [transactions] ; and the secre- 
tary is to take down the proceedings of the trial/^ The same author 
says : Let the king sit with his face to the east, fhe assessors looking 
towards the nortji, the accountfint facing the west, and the secretary 
turning towards the south. Yajihivalkya, speaking of the royal 
court, says further, respecthig judicial functionaries 'fhe superin- 
tendants [adhiki'tali] appointed by the prince, the separate trades 
[pugali], the joint companies [^reni], as w^ell as families [kulani], must 
be accounted to rank according to the order in which they are here 
named, in all rules of justice among meu/^ Siiperhitendents appointed 
by th(3 prince, the chief Jinlge and the rest. Separaie trades 
[lit. a rnnltitudo] a collection of men getting thcii* living by different 
trades, inhabiiaiiis of the sjune village, but of dilfei'ent caste. Joint Mn-- 
arc the very o])posite of separates tra,des. Fonulics, an union of 
kinsntei', connex'ons, and C(\giiato kindred.^,, Brluispati also says; 

For thoset who wander in forests, let a-n ofli^e bo established in tlm 
forest, that for sc>ldi(n's in their cjuartors, and iri like maurlBr that for 
the merchants, in their nu'ctings.^’ i-A u office, a court of justice. 


1 'ourt 
days. 


boura and 


1 1. Katydyana, notes the time for inspectiiig judicial cases : The 
king shall give decisions on eomf>h\ints. in the place 
appointc'd for tlio court, in the first part of the day, 
in the way laid down in the Cdstra, putting down 
those who act iiiimicaJly ; passing over' the first eighth portion of the 


1— MaciKigbtcii, ])a"e 408, 

2—Mciitil^ p 4‘r->, (]. \ . The ‘pega’ and ‘ ci'eni’ are liere translated according to the 
commentary, ‘(corporation’ and ‘.coMuminity’ might sulliciently denote them could we 
divest ourselccs t)f ICnglish assixn'ationii in using those tcriUvS, to which the llindn 
< societies do not in all respects conform. Mention ot tjjern occurs again at scifl, 2nd, 
pii,ra. let, ,ainl chapter 2nd, Ilrd, pai*a. 6th, and itii/the 12th chapter, para. ,*ird. 

They also very clearly enumerated and etucidatc<l, in detail, V)y Mr. Ellis; jioc 
Asiatic Journal, y. 8th, p. h7'21, and Strange’s EJcP». 1st, 810, 

3 — Jnyati, /Icnoling, from ihc context, ‘ hiiulrcJ,’ and not ‘ caste.’. 
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day, the period* wMch includes the next three ‘eig*liths,l is declared 
by sages to be the very best time pointed out by the Ca§tra for judi- 
cial business/^ Half the first watch [ydma] is the eighth of the day ; 
the next three eighths are contained between that time and [the sun^s 
reaching] the zenith. Samvartta again declares tfie days to be set 
apart as unfit [for business] : The man who is wise will not look at 
judicial business on the days here mentioned, the* fourteenth^ the new 
moon, the full mooif, and likewise the eighth [of each fortnight].^^ 
Brhaspati : Let the king, sitting there in the first part of. the day, 
together with old men, his ministers and his servants, examine causes 
and hear them read the puranas, and the laws.^ the religioiis [dharma-] 
as well as the moral laws.^^ [artha-^astra] There ^ in the court. Moral 
laws, the laws of equity [niti^astra] . 

12. Narada, on the disagreement between the religious law, and 
the moral law, says : When a difference may occur 
Disagreement be- between the religious law, and the moral, then lot 
ty or ^two^ texts^of aside what is declared in the moral law 

law. [artha-c;astra] and follow that which is^enjoined by 

the religious law [dhanrvi-Oastra].’' But where dis- 
crepancy occurs in tlio dharmacastra itself, Aajfiavalkya says 
If two texts [smrti] differ, reason [niti, or that which reason best 
supports,] must in practice [vyavahara] prevail.^^ The faults of those 
who do not look to the essentials of justice arc thus declared by Brhas- 
pati A decision must not b^e made solely by having rect)urse to the 
letter of written codes [^astra], since, if no decision were made accord- 
ing to the reason of the law, [or according to immemorial usage, for 
the word yukti admits botli senses] tlmre might be a failure of justice/’ 


be 


13, ']Jhey should fully attend to the customs of the country [Deyji- 
• chd-Va] and the like ; thus Brhaspati says ^^-Let all 
Buies, of each country, caste, aT*d family, that have 
been derived and preserved from ancient times, 
bet still (observed in the same way: otherwise the 
subjects willirise in rebellion, discontent will Oe produced among the 
people, and the army and tho Treasury will suffer injury/^ The twice- 
born classes, [dvija] in the Dakhan, take the daughter 
of a mothers brother in marriage. In the Madhya 
de(;a, they follow various professions, and are ai'tizans, and eaters of 
kine ; and in the east [pijrve] the men eat fish, whilst their women are 
notorious prostitutes. In the North, their women drink intoxioating 


Customs of 
country &c. to 
upheld. 


Examples. 


J -*At midsummer, from about* seven o’clock, till about half-past eleven, A. 

^ 2 — Digest, 2nd 57C note. * ' ‘ . 

3>-Cole. Digest, Ist, 137-8.— 2iKyi2S, Ellis’s l^ecturcs in'*^siatlc .lovnial, 8tli, 22. 
4~-lvcports, vol. 1st, ()5*42G. 
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liquors, and women in their courses are by the men there considered 
fit to be torched. These people are not deserving of penance, or 
punishment for such acts as these. The Pdrve are the same as the 
Pracyah,! but in some copies they read sarve^ ‘ all,^ for p'drve, that 
is all classes, Brahmans and the rest. Punishment means legal correc- 
tion. Some one here declares : However, what is laid down by law 

as the penance, &c., for such ^acts, applies to countries which are not 
included among the abovementioned/^ But others again say : Pun- 
ishment is to be construed of the nature of Penance ; thus the people 
of that country will escape legal punishment only ; and in other 
countries, both legal punishment and penance will ensue/^ 

14. Vyasa says : If a decision cannot be obtained from the 
other [appointed] persons, in disputes among men 
lessioi^al men,^ commerce, any handicraft, tillage, dying, 

or such profession, then let the matter be tried by 
those skilled in the same trade.^^ Manu Let not a prince, who 
seeks the good of his own soul, [hastily and along] pronounce the law 
on a dispute concerning any legal observance, among 
twice-born men in their several orders. 


15. Katyayana The king should thus interrogate a person 

coming before him [at a proper time, and in a res- 
Buit^or^injury.^^^^ ^ pectful attitude], saying, ^ Fear not, O man, but dis- 
close by whom, where, when, and for what cause, your 
grievance arises ?* He should then, in conjunction with his Brahmans 
and assessors, deliberate upon the I’epresentation thus made, and 
should it appear reasonable, he shall deliver to the complainant a 
summons, or depute an officer for the purpose of citing the adverse 
party.'' 

16. Karada ^‘^A person being about .to prefer a claim, may 

arrest his adversary [evading it, or not giving satis- 
Arres or uress. faction in the matter] until the arrival of the sum- 
mons." The same author declares four kinds of arrest or duress 
\asedha^:^ Arrest is fourfold: local, tempofary, inhibition from 
travelling, and the pur.«uit of a particulaf occupatiqn : the person in 
confinement^ by one of" these modes, shall not break a\7ay from it." 
He also^ declares there is a punishment for breaking through 
restraint, by one thus confined : One who, being arrested at a proper 
time, breaks his arrest, is to be fined." In some cases, says the 
same author, punishment is also to be inflicted on the party put- 
ting in duress : But if a man inflicts duress upon any one in an 
illegal mode, as by confining [any of] his ten members [limbs, func- 
tions, or sejises]; by stopping his speech, or breath, or the like, he 


1 — Thos^ on the S. E. of the river Sarasvati. 

, ^ 2~0]i. 8th. vs. 390. ^ 3— Maenaghten, p. 410. 

4 — Mcntn p, 411, Strange’s Elem. 1st. 387- ^ — Mcntn, p. 411. 

0 — Mcntn. p. 411. The remaining wordsithcre appear to apply to our next text, 
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worthy of punishment ; not the man who breaks through [such is 
illegal restraint]/^ Narada mentions an exemption from, punishment 
in some cases of resisting duress : A person placed in duress 
crossing a river, or passing a f,orest, or in a bad [pl^ce or] country, or 
during an affray, or in other [distress] does not become liable to 
punishment, if he break through such severe duress. K^tyayana 
declares this punishment for confining .one exempt from i;estraint : 
“ But it is thus decreed, that ho who imprisons one not amenable to 
confinement, shall be punished by the king/^ 

17. The same author defines those who are exempt fA)m confine- 

Pe on s ex' 1 Persons standing upon a tree or hill, or 

from process. situated upon an elephant, horse, carriage, or vessel ; 

and one standing in a dangerous place, are all exempt 
from arrest by those enforcing a demand ; as well as one afilicted with 
sickness, and one suffering under misfortunes, and one employed [as a 
minister of religion] by Yajamanas.^^ — Let not the King cause to 
be summoned, persons in a weak state, nor minors, old men, persons in 
danger, those actually employed in religious offices immersed in 
[worldy] business, those overcome with desire or habitiml estrange- 
ments, nor persons employed on the duty t)f the king or of the Gods 
[utsavaj^^f Nor those intoxicated, deranged, or idiotic; nor persons 
in grief, nor servants. Nor a young woman who is without friends 
[hinapaksha] on either side, nor any woman born of a noble family 
nor one lately delivered of a child, nor a damsel of the highest tribe. 
These are termed dependent on their relations.^^ . 

18. But women upon whom their families are dependent, profli- 

Those not exempt. and harlots, and those who are expelled from 

thein families, or degraded, may be summoned.^^ 
‘Having well examinea the charge, the King in weighty matters may 
summon, but in a gentle way, even those who have withdrawn [as her- 
mits] to the woods, and the like of them.^^2 Having ascertained the 
time, place, and comparative importance of the charge^ the king may 
summon even those who are sick, causing them to be brought slowly 
in carriages. In some copies, they read, d , messenger. 


19. A person who, being called, does not attend, deserves punish- 
Contempt ment, even as Brhaspati says : Where a person 

possessed of relatives or family, from arrogance neg- 
lects to go where he is called, let them deliberate upon his punish- 
ment, in proportion to the cause at issue.^’ Katyayana specifies cer- 
tain*grades of fine for corresponding sorts of complaints : In petty 

causes, the fine shall be fifty, but in the t middling, not lower than an 
hundfed [panas], and in great causes^ never less than five hund^ed.^^ ’ 


1— Mcntn. p. 410. I have altered the translation. 
2— page 411. 
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20. Pitamaha cleclares what is to be done on the arrival of the 
person siirnmoned : Let the person prosecuted be 
the PtJadiiigr^^^ ^ placed standing before the Court with the complain- 
, ant likewise.^^ The ,, third case [by or with] is used 
here in the sense of in company with. Katyayana : Then let the 

PlaintifE fully tell his case, and the Defendant immediately afterwards ; 
at the eijid of their pleadings^ then let the assessors [speak], and the 
Chief Judge after that.^' Brhaspati : If the Plain titf and Defend- 
ant should come, each saying, ^ I was first [in suing]/ let the Plaint 
be registered with reference to the class of the parties, or regulated 
by the in juty.’"’ 1 


21. Relations, or any other man duly appointed, may under- 
take the plea, or answer, for persons weak [in mind or 
per- body], idiots, madihen, old men, women, minora, and 
sick people.’^ Narada : He on whose account 

another is litigating, whether he be appointed 'INiyukid] by the Plain- 
titi’ or sent by the Defendant, his is the victory or defeat, by whom 
he is delegated.^^ Katayana^ however says ^Mle is guilty of 
officiousnes!=i, who is neither brother, father, son, nor ^^^'s.^fituted agent 
of the party : should ho ii>iterfere, he is liable to ement/^ But 

this relates to one not duly appointed. 


22. In some cases, the absence of a deputy is enjoined by the 
Exceptions very same author: In [prosecutions for] killing a 

' Brahman, drunkenness, robbery, adultery with a 

spiritual preceptor^s wife, killing a man, theft [steya],4 touching another 
man s wife, and also eating forbidden things ; in charges for abduction, 
or ruin, of a virgin, assault, and forgery, as w^ill as 
♦ injury to the king, a substitute [pritivadi] is not to be 

givenc;‘the doer of the act shall defend his cauce himself. The word 
steya is used a second time, with a view to a more particular ^prohibition 
of an attorney. A snhstituie, a deputy [or attorney], , 


23. Yajli^valkya, points out the proceedings of the plaintiff, 
when the defendant has been brought up: Let 
goocl^lain^^^ ^ therf be [a record] written in presence of the defend- 
ant, exactly what was made known by‘^the plaintiff, 
marked with the year, month, and half month ^ the day, name, caste, 
and other [necessary notes]. In another smrti it is said -.5 That is 
tei'med a charge, or declaration, which is significant, technically 
precise, comprehensive, unconfused, direct, unequivocal, conform- 


1 — In the [manuscript] Pari^ishta, the reading is “ Vado varn anurdpena” — In the 
printed one, or Viramitrodaya, ** Yado varn anupOrvena.” In all the old copies of the 
Mayiikha- “ Dando varn anurtipena.’* last they all agreed to reject ; of the other 

two readings, the first has been followed. 


^ 2— Nc rada in the Mita'kshar^ 3 — Mcntn. p. 411, 

I* 

4 — In the origjpal the same word [steyu] is used for both. 

, 5 — Mcntn. p. 412. Strange’s Elemeiits, 1st, 509. 
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able to tlio origiiial complaint, probable, uncontradictory, clear, suscep- 
tible of proof, concise, not deficient, not adverse [to local and temporal 
usages],! comprising the year, season, month, fortnight, day, Jiour; 
country, situation, place, village; the complaint and its nature; the 
tribe, appearance, and age of the adverse part^ ; the weight and quan- 
tity of the property in dispute ; the names of the complainant, and his 
adversary ; the names of their respecti\te ancestof*s, and of the ruling 
kings ; the grievancffdone, and the names of the original acc^uirer, and 
grantor/^ The year and other [points] hero mentioned, are. declared 
to be of use in cases of mortgage and the like. And the necessity of 
BOiuetimes noting the country, is declared ^in another s\nfti *.2 The 
country; place, site, tribe, name, neighbourhood, 
dimensions, nature of the soil, the names of ances- 
tors, and of former kings : these ten should be specified in a suit 
for immovable property."" 


21. Katyiiyana : Let the Chief Judge record at length the first 
side of the cause, as told in the [Plaiutilf"s] own 
C orrectioii o it. paper, after it has been corrected on a writ- 

ing-board, ill white letters."" Narada defines the limits of correction 
Ho may amend his declaration until th« answer ^is given in, but 
being stopped by the answer, the corrections must cease."" But as 
long as the Defendant shall not enter the answer of the plaint, so long 
may the Plaintitf cause them to write any [further] account of the matter.^^ 


25. The properties of a plaint being thus laid down, false "plaints 
at variance with them, are also touched upon, though 
inadmissi- known as fictitious. Thus in another smfti : 

Let them utterly dismiss a false suit, unknown [W 
reason], shewing no treigpass, unmeaning, unfounded, ^whether incapa- 
ble of proof, or contrary."" Unknown, as if 'he said, ^ Fl(Twers from 
lieaven lja\^ been stolgn from me." Shnivlng no ^rCi. 7 >a.s\s*, as, ^ lie fol- 
lows his business by the light of my lamp." Unwwanin(U ns, ‘*Whafc 
d"yo call it [kacatatapaj has been taken from me.", Unfo^uidod, as, ^ lie 
living opposite to me reads with a loud voice."* Incapaddc of proof, as, 
^ This person laughed at me with a scowliirg brow," or the like. 
Contrarij, to common sense, as, " 1 was abused by a dumb man." — 
Plaints in opposition to the City, district, or other point, are also 
kmched upoii That complaint which is prohi- 
bited by the Government, or detrimental to the 
interests of a City, or a country, or to the different trades-peop*le, 
citizens, villagers and merchants, is pronounced to bo inadmissible."" 


I — For instance, a man in Central India, ,<'[Madhyade<^a,] suing for a plartation of 
betel-nf!t trees, [knowing they ernnotgrow at a distance from the coast,] or for mangoes, 
^ut of season, &c. Viramit. leaf 20th p. 1st. 

• 2 — Yajnavalkya — MCntn. p. 412. 3 — Mcntn. page 413. 

*4— Mciitn. page 41.3, 
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20. But that suit wliich coutains different beads of charge^ does 
Fxce )t‘ ) IS ’ thus partake of the nature of the false corn- 

^ ’ plaint ; otherwise we should have the misfortune of 

linding a law contrary to this of Katyayana : The King may also 
without doubt receive, from desire of se(;king out the truth, that cause 
which contains ‘many counts, and is decidedly admissible among legal 
proceedinfjs/^ As lor the saying, ‘ that a plaint jumbling together 
dillerent heads of law does not stand, ^ it must be understood [that 
the different counts] may not bo taken up at one time, but in their 
proper ordcu*. * 

27. Ya jiiavalkya stales what is to be done when the plaint has 

been thus prepared 'J’'he answer of the party 
'the ariswca-. who has heard the declaration, must be written down 

, in ph*('sence of the plaintiff.^’ 

28. Narada ox])lains the qualities of an answer The wise 

have held that to be an answer, which embraces the 
ticf declaration, which is solid, clear, consistent, and 
obvious.’^ Katytiyana specifics four sorts of them A 
A dcnia.l, a confession, a sjiecial exception, and a pica of former judg^ 
niont, are the four sorts of answer.^’ The same author explains a 
denying answer [mithyottara :] Wlien the Defendant makes denial of 

the claim, that should bo considered in law as an answer of deiiial.^^ 
The same author declares this again to bo of four 
kinds: '‘’An answer of denial is of four kinds; as 
Mbis is false ' I know not this matter;’ '1 was not then present;’ 
or ' 1 was not born at tliat tdne.’ ” An answer of assent [satyottara] 
is noted in another smrii : " A declaration affirmative of the matter 
'll dispute, is t(unncd au asseut.’’ Narada exemplifies a special ex- 
ception [pratyavaskandana] " When the (Jefendant acknowledges 
tlie [receipt of the] sum as declared by the plaintiff, but alleges n, 
consideration, it is deemed a special plea.” Katyayanrj thus pro- 
pounds tlie plea o[ former judgniei t [prannyaya] " If d man though 
cjist at law, revive the suit, he sliould be considered as one previously 
('onfuted, a-nd is called an appellant from a former decision.” 


Inaclmisaible an- 
swers. 


29. 'The properties t)f an answer being thus fixed, [a defective 
one] is also explained in another smrti, though the 
nature of an answer wanting these properties conveys 
intrinsic proof against itself -.7 That is not an 
answer, which is dubious, not to the point, too confined, too extensive, 
or not embracing all parts of -the declaration. That which is relative 
to ether matter, incomplete, obscure, confused, not obvious, is a 
faulty ausvver.” Kaiyayana also says : " When an answer admits the 
truth of the plaint on one count, and oix another sets up a special 


\ 


pa' SJigc, apparc/itly a agreeable to this is found in Mcntn. 

2 — Mcntn. p. 413, 3 — Mcntn, p. 414. 

-Mcntn. 414. 5--0— Cole. Digest, Isn 370. 7-~Mcntn. p. 414, 
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exception [karanam] and at the same time denies another Count alto- 
gether, it is, from its mixed nature, held to bo no answer/’ 

30. The same author states the reason for this notice of a void 

. answer :l For in one suit, the phoof cannot rest on 
^ims probandi. both parties, nor can both Obtain judgment, nor can 
two answers be offered at once/* Here, the meaning 
is this : ^ In giving flat denial and a special exception in onb answer, 

the actions of two different plaintiffs are opposed to each other/ It 
has been thus declared by Narada It has been recorded, that in 
tl\e case of a total contradiction, the proof rests with the cciraplainant ; 
and in the case of a special exception, with his* adversary.^’ Therefore 
both parties in one cause [exhibiting proof] is contrary [to law.] Even 
so, both actions lie on the Defendant, whe^n there is a jumbling of a 
special plea, with plea of former judgment ; for it is said by Vyasa ; 

In pleading a former judgment and special exception, the Defendant 
must exhibit the proof.” And again by the same : In plea of former 
decision, it must be satisfactorily established, by exhibiting [copy of] 
the decree so gained to the Chief Judge, and the rest likewise.” There- 
fore, in pleading a former decision, it. must bo established, either by 
exhibition of the decree, or by those who saw the originjrl decree, or 
the like. Bilt in an answer setting up a special exception, the defence 
[must be supported] also by witnesses, documents, and other proof. 
Here also, [proof on both sides in one cause] is contrary [to law.] The 
same rules must be observed also in a mixture of three or fojir [pleas 
in one answer.] 

* 

31. . And in these matters, the properties of a void answer arise 

fron\ conjunction : for if in duo order, the properties of a*[ valid] answer 
are preserved ; and this order, must depend upon the pleasure of the 
Plaintiff, Defendant, and the Assessors. And even t^ius Harita says : 
^^,When a denial and dpecial plea are both cjontained in one aAswer 
'together; Jilso a confession with any other [answer,] then which [of 
them] is to b® taken jis an answer ^to that plaint] ? that which con- 
tains the most important matter, or that wherein ’there is something 
of use to the action,* is to be considered as, the proper answer, to 
prevent confusion,: for otherwise.’’ ^ There will be confusion’ is wanting 
[to complete ‘the sense]. * * • 

32. The meaning of it is this : ‘ In a claim for gold and clothes, 

when it is pi Jaded, that the gold was not received, 
XVI. and that the clothes were received and return e^d ; 

first let them decide about the gold, and afterwards, 
the point relating to the clothes may be settled,’ The same courso^is to 
be pursued, in a mixture of a denial with plea of f*ormer decision, and 
of the latter with a special plea. Likewise^ even in those disputes, where 
it is pleaded, ^ the gold was receivecl,. but’the clothes weren 9 t;’ i5r, 


t j — Macnaghten, p. 415. *pn the subject of 4lic “t)uus probarKii,” *soc'By)thaiil 

on ^Evidence, p^257. lOh. 16tb]. ♦ 

2— Mcicnaghtcn, p. 415. 
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^ [the clothes] were given back or [where it is said I gained a for- 
mer action about the clothes the case must be tried only with respect 
to th,G clothes, not with reference to the gold. For though it is a 
matter of more value, yet there is no action, or proof, upon it. But in 
a dispute where the Plaintiff says : ^ Tfiis is my cow which ran away 

at such a time ;* I saw it in his house just now and the Defendant 
answers :/ This is utterly false; even before the time set forth [in the 
plaint,] it was standing at my house,^ it comprehends both a denial 
and specml plea ; there is no property of a void answer in this, which 
is an answer of denial, [at the same time] shewing cause or special ex- 
ception. The action iies^here with the Defendant alone ; not at all with 
the Plaintiff, because of this text of Harita:^ When an answer in- 
volves a denial, and a special plea, the special plea is to be first con- 
sidered/^ Even so, if there be a conjunction of a denial with plea of 
former judgment, or of a special plea together with plea of former 
judgment, in a suit of only one count, it does not partake of a void 
answer. In both of these cases, the proof lies with the defendant only. 
^*^his is enough to shew, that in no one case can proof on both sides 
exist by any means. 

M 

33. Y’ajnavalkya lays down the order for exhibiting the proof, 
after the answer has been recorded in writing :2 
Exhibition of After this, let the Plaintiff immediately get them to 
write down the proof of the matter complained about : 
XVII. when that is satisfactory he will gain the cause, but 

when it is otherwise, it will be reversed.*^ This again 
relates to an answer of denial, but in the other kinds of answer, the 
exhibition of .proof lies with the defendant alone. Thus Haiitai’^ 
For in an answer pleading a former decree or a special exception’’ the 
defendant shall , exhibit the proofs ; in answer of denial, the plaintiff; 
but iosue qannot bo had in an answer of assent.^^ 

31*. Yajfiavalkya mentions, that there are four feet, or requisites 
of a decided suit: A decision in causes is shewn to 
mcrated.^"^'^ And the^e four quarters are ex- 

plained in another smrP :4 It has four divisions ; 
namely the .declaratory, replicative, probatory, and adjudicative, and 
is termed quadruple."' But this has reference to ap answer distinct 
from one of assent; because in an answer of assent, there are only two 
members : even as Brhaspati says : in an answer of denial, the cause 
must be completed in its four members ; and likewise in a special 
plea ; but in one confessing the claim, the suit may be considered 
as complete with two members."’ 


I — -Macnitj^hten, page 41(). 

2 — Macuaghten, p. 449, \;here some little variation is. f on ml in the reading. 

3 — Macnaghten, p. 451. > 

4~MacnagIitcn, p. 416-17, where the whole text,, of which this is only the latter 
hemistich, is recorded. 
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35. Yajfiavalkyai A person complained against^ not having 
cleared himself^ shall not retort, nor shall another 
Retort pro i itcc . person ah’eady labouring under a clwge, 

nor shall any thing Foreign to the original complaint 
be introduced. But he may make a countercharge 
in cases of affrays, or criminal prosecutions.^^- 


Exception. 


36. Narada:*^ That man, who forsaking his original claim, rests 
on other grounds, is known for a false claimant, 


XVIII. 


Technical 

remediable. 


by reason of the confusion of his proceedings.^^ The 
meaning is, that the false claimant bec^omes [only] 
liable to punishment ; he is not to be cast in his cause 
so laid. And this must be taken with reference to 
suits for money : Even as the same author says ;.4 A verbal error, is 
not fatal in all [any] civil actions; [for* instance, in actions brought,] 
for seduction, for landed property, or for debt, the Plaintiff is to be 
punished, but it does not annul his claim. The second hemistich is 
added for the sake of clearing up the first. 


Receipt 

dence. 


of Evi- 


57. Yajnavalkya When witnesses are adduced oiT* both sides, 
the witnesses of the first c'ornplainant [are to be exa- 
mined]. If the first side be weak, or wanting in that 
point, those of the Defendant may bo received. The 
first com{pl(iinanty the IMaintifF in tlie suit. The first .side, the plaint. 
If it he weak; when there is no proof required [of the plainti],f,]'*l.)ecauso 
of the Defendant’s taking it on*himsclF, by an aaiswer shewing tjause. 
The receipt of oral evidence, is put for the sake of denoting proof in 
other ^ways also. 


88 . 


Sureties. 


Inadmissible. 


The same author says A competent surety must ba t/iken 
from each party for the decision of the* dispute.” 
The decision of tJte. dispute, the satisfaction of the 
judgment. Katyc.yana specifies yho are not to be 
received in the matter of security : Neither amaster, 
nor an enemy; nor in like manner the master’s foreman, nor one con- 
fined, nor in like manner, oho sentenced to punishment^ nor one of 
doubtful character at any time ; neither an heir, nor n, pooi* man, nor 
even one obliged to dwell elsewhere ; nor one appointed on the king’s 
business; nor an asqetic ; nor he.who is unable to liquidate the claim 


1 — Macnagliten, p. 417. 

2 — See chapters 16th and IStli. 

3-‘^-Macnaghten, p. 417, where it is translated ‘must bo nonsuited.’ I^‘ have made 
the text literal, to agree with the comment following. 

4 — Macnaghten, 417. 

5 — Macnaghten, p. 420, 451,' p, v. Here the text is .made to ap])ly to a general 
rule between plaintiff and defe^idant : in the MiWVshan^, [Sir F. M.’s arihoritvl it i . 
laid down for a particular case, iletween two claimants for the same property and thiil? 
the Mayiikha and Mitakahara differ widely. '* *’ 

6T“Macnaghtcn, p. 418. Strauge’s Elements, 1st, 307. 
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of the individaa]^ and a sum equal to it, as a fine to the king : nor one 
unknown, are to be taken [as sureties] in matters 
requiring security.” Go’iifined, bound in fetters, or 
the like. One of doubtful character, on^ addicted to particular vices. 
An heir, sons, grandsoi\s, and others entitled to take a man's estate. 
A poor man, oiie indjg^nt. Obliged to dwell elsewhere, one turned out 
of the country. Yajnavalkya* But the being security, contracting 
debts, and giving evidence, between brothers, as well as between man 
and wife* and likewise a father and son, if they be unseparated, is not 
recorded.” 

89. In default of security, Katyayana says ;l If a party be un- 
able to furnish a competent surety, he is to be guarded ; 

deVault^oTsii^ety close of each day, is to furnish wages for 

• ’ the* payment of hisf guards.” The same author adds ; 

A man of the twice born classes, who is deficient in security, shall 
be guarded by men accompanying him out of doors ; but they shall 
''onfine in prison, Cudras and the other [low castes] who cannot give 
security.” 

40. Nhrada- sets forth fhe qualities of a false plaintiff [hina- 

P’alse Plaints vadi] : That man, who, entirely giving up his first 

ground of action, again takes up another plea, is, by 
reason of his passing away from one cause, decidedly known to be a 
false claimant.” Yajnavalkya shews how to distinguish the party who is 
in the wro\>g One who is constantly shifting his position, who licks 
about his mouth, whose forehead sweats, and whose countenance con- 
tinually changes colour ; one whose mouth dries up, and whp faulters 
in his speech, *who contradicts himself often ; one who does not look 
pp, or return an answer ; who contorts his lips ; one who under- 
• goQH spontaneous changes, whether mental, verbal, 
• corporeal, or actual : such person, whether making 

a claim or giving evidence, is esteemed false.” I£is mouthy the region 
of the*' lips. * 


8 E C T I O N • II. 

Of Proof in General (Pramanfiaf 


1. Yajnavalkya A Evidence is said to consist of documents, 
^ . f p f possession, and witnesses. In the absence of all 

^ ^ ' tkese, a divine test is prescribed.^^ Katyayana also : ^ 

When <5ne adduces human evidence, and the other appeals 'to a 
divine test, the king will, • ill this instance, proceed to examine the 


1 — ^acntightcn, p. 4ll). • 2-^ Macnaghteii, p. 418. 

t 3 — Vi^e ante, para. 36. MacnUghien, 117, p. v. .. 

4 — M‘acnj\ghten, p. 438. Strange’s Elem-., 1st, 309. 5— IVJacnaghteD, p. 439. 
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human evidence, and will not have recourse to the divine test.^^ Even 
when human testimony is applicable to only one part of the case, that 
is to be received in preference ; and recourse must not be had to per- 
sons willing to establish the whole case by supernatural means. 

Proof b deeds FTOof by ordeal is not declared, when living witnesses 
^ ’ are present ; and when there are deeds or documents 

in a cause, neither ordeal nor witnesses shall be [resorted to]. As for 
those rules which are^et up by separate trades, [puga] joint companies 
[9rcni] corporate bodies, [gana] and the like, the proof of them must 
be written deeds ; neither ordeal, nor witnesses.”! 


2, 2 In nonfulfilment of a gift, as well as in gift, and in cases 

where a decision is required between a master and 
By witnesses. his servant; in nonfulfilment of sale, and refusal to 
receive goods purchased ; in gambling also, whether 
with inanimate or living objects, when disputes are 
brought up, proof by witnesses is declared requisite, not by ordeal nor 
by documents.” 

3. In disputes respecting the making of doorways and roads, and 

that about enjoyment of any thing, watercourses, 
‘’y and the like, possession is the strongest proof, not 

documents,^ nor witnesses.” 


4. Brhaspati declares ordeal to be in some cases the strongest : 

Makers of false jewels, pearls, or coins j they who 
^ ^ steal deposited articles ; murderers, and tho^e who 

commit adultery with other men's wives, are always 
to be examined by [ordeal of] oath ; in charges of deadly sin, if 
witnesses are present, and the defendant [vadi] accepts the ordeal, the 
witnesses then shall not be examined. Vyasa: Tf he say, Hhis 

writing was not made by me ; it was forged by this man having laid 
down that ^writing, a decision on the case shall be made by ordeal.”^ 
In the case of a capital offence committed in a desert, in an* unin- 
habited place, at night, or in the interior of a dwelling; and in the 
case of a denial of a deposit, divine test must be resorted to.^^ Bfhas- 
pati : “When doubts, .are produced in written or oral evidence; and 
where the circumstantial evidence is incomplete, ordeal is then to bo 
made the means of clearing up the matter.'^ 

5. The same rmthor states''a liberty of choice in some cases, be- 

r , . tween ordeal and witnesses r"*’ “ In the investigatk)n 
Matters of choice. - i r-c ii* i i t t t 

ot a capital otrenco, or attray by deed or words, and 


» » 

1— See ante, section 1st, para. 10th ; and post, Chapter 2nd, sec. 3rd, para. 6th ; 

chap. 12th, para. 3rd. ■* • 

2- ySee subsequent Chapters on these heads'. 3 —Ordeal, Mitakshara. 

4— Narada, io the Mitakshara, Maenagjiten, p. 439. ^ ^ ^ 

"5— Macnaghten, p. 439, q? v. ‘^Assault and battery’ does not exactly define the 
Hindu law-torn#, which includes ‘al^use, &c.’ under this head. See Chapter 16th, sec- 
tions 1st and 2ud. 
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in all cases of violence committed long ago, both witnesses, and divine 
test may be had recourse to/' “ Writings for debt or witnesses ; as 
well as the entry of any trifling circumstance, or the like and ordeal, 
are mentioned as admissible, with a view to the well-being of the sub- 
jects/' Fjntry of am ij trifLm<j circumstance^ one point of proof, hi an 
affray, hy tvords, meaning personal abuse, as you have murdered a 
Brahman,' or the like. ' 


G. But what Katyayana says that : In wordy affrays, and in 

disputes for land, they shall not take notice of 
Explanation. ordeal," relates to trifling cases of abuse; the word 

land is merely used, to signify fixed property [in 
general,] by putting a part jpor the whole. Even as 
Pitamaha says : In disputes for fixed property, they must cause ordeal 
to bo excluded;" therefore, if there be witnesses or other legal proof 
then ordeal is prohibited. Even so the same author says : They 
shall cause the matter to bo proved by these [three means,] by 
witnesses; by documentary evidence, and by possession." 


7. Pitamaha : Where deeds are not to be procured, nor proof by 
possession, nor witnesses ; and there is no maiiifest- 
ation, ^ 

the proof lies in the opinion of the king." Disputes, 
which maintain such a doubtful form, that they are not capable of being 


Total absence 
evidence. 


, [or descent, of the judgment] of the Gods, then 
iroof lies in the opinion of the king." Disputes, 
loubtf ul form, that they arc not capable of being 
determined with certainty, the King shall decide, by his own opinion 
of them; for he is the lord of all. Thus the Vyavahara Matreka is 


finished. 
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SECTION I,, 

4^. 

Of Eculeurr bij [Vrifiiu/s {Ldk/nja.) 


E 


0 . 


Evidence by writ- 
iiig. 

XXIII. 


„/n this siihjoct P»rhn.spnti says : Writings are declared lo be 
of tiiree kinds; tho^sc written by the king, raadci at a 
particular place, and likewise written l5y any person 
with his own hand ; but their fiirtlicr subdivisions are 
very nmnerous/^ As for only two kinds being men- 
tioned by Vasishtha : Writings are understood to 

be of two natures, those executed among the people, and those relating 
to the king^s affairs,^^ it is occasioned by liis considering as ,s^ne, without 
distinguishing them, those rnmlo at a particular place, and those under 
a person’s own hand. Ainou(j the peojilcy is a parallel expression to 
til at* of, Eamong mankind’ [in general.] According th the author of 
the Sairigralia,! written evidence is declared to be of two kinds, tho^e 
deeds made by the kin^g,- and those current amoiig*mankind.^.^^ 

2. ]3yhaspati : ^^%Vritings among manf^ind are of seven kinds ; 

for partition, gift, purchase, pledge, publia agree- 
ments, slaves, debts, and the ]ik?i : the king’s orders 
are of three kinds.”*> That record of partition 
which brothers, [or other* coheirs,] execute, after 
making a just division by mutual ccflii^eut, is called 
the written memorial of the distribution.” And wlicn 
a man has given away land, the deed which he gets 
drawn out, ‘'for holding the Ian ‘d as long as the moon and sun shall last 
unreserved, and incapable of being seized by any one,’ that is kn^ywn 
as a writing of gift. When any one, having bought, 
lurchase, ^ house, field, or the like, causes a deed to be drn wn 

pi , up, containing an exact statement of the price, that 

^ ’ is called a writing of. purchase.” WlSen a man, 

having given in pledge either moveable or fixed property, 'jauses a 
writing to be made out, ntatingin it the conditions, whether of preserv- 

V ^ • * - " 

1 — The Smrti Samgraha. 2 — See post, |ftira, G, 8. 

3 — Colebrooke’s Digest, 3nl, 408. 


EnumcTation 

them. 

Viz. 
Deeds, of 
tition, 

(xift, 
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ation or enjoyment [by the mortgagee], it is called a writing of pledge/^ 
If the people of a whole village_, or of a district, 
Agreement, mutually execute a writing, under their own signa- 

tures, among themselves, for the sake of some ordi- 
nance not contrary to the king^s [laws], that is called 
Slavery and Debt’ a writing of agreement/^ When a person, dcsti- 
» tuto of clothus and food, makes a writing in a forest 

to this effect, ^ I will do your work,^ that is called a writing of slavery/^ 
When ar person, taking up money at interest, makes out a deed him- 
self, and causes the same to be done by the other party, it is termed a 
writing of loan, and by the wise, a deed of debt/^ From the words 
the like, we must understand, ' of purification, and the like/ 

3. Katyayana declared what are ^hese deeds of purification and 

the like : When an accusation has been sustained, 
and penance for it performed, by a man, the deed 
certifying his purity, is known as a deed of purifica- 
tion, if attested by witnesses/^ In all the higher [classes,] where an 
accusation is sustained, the writing which is ])assed when the dispute is 
finished, is known as a deed of pcace.’^ When a 
decision is given in boundary disputes, a deed of 
boundaries is drawn out/' Prajapati mentions a 
deed of bail : When the bailee carries the very 

thing bailed again to another for pledge, he shall 
cause a deed of pledge to be recorded in writing, and 
give with it the deed[h3receive(l]in the first instance/' 

4. Yajna\alkya also Having discharged the whole debt^ ho 

^ should tear up the writing, or cause another to be 

■ Acquittance. executed for acquittance.” ' 


Peace, 

Boundaries, 

Bail 

and 


. 5. Narada thus lays down the difference between the wo kinds 
of writings befove mentioned, those made with a 
.person's own hand and by that of another :2 Docvi- 
mentary evidence is declared to bo of two sorts ; [the 
first] in the handwriting of the party liimself, vvhich need not have 
subscribing witnesses; and [the second,] in that of anoiher person, 
which ought to be attested : the validity of both depends on the usage 
of the country/' YajTiavalkya Put every document which is in 
the handwriting of the party himself, is considered as sufficient evi- 
dence, oven without witnesses, unless obtained by 
force or fraud/^ Force, duress. Fratidy desire [to 
cheat], or the like. The same author states a distinction among those 


1— MacDagLtcn, page 459. 

2 — Digest, 1st, 21. Macnkgbten, p. 443-454, q. v. Of the different readings hero 
Afcrrc to, I have adopted that of the Digest as more intelligible, [the other seeming t(» 
infer four kinds] and agreeable to our author. 

3-~Digest, .1st, 23,' 
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done by another :l Whatever contract has been agreed upon between 
parties by mutual consent^ a writing shall be made of it;, attested by 
witnesses^ headed with the name of the obligor; and^ the*year_, 
months fortnight^ day^ name, ^ribe^ family, scholast;ic title, the names 
of the parties’ fathers, &c, must be specilied.^\ Scholastic title y as, ^ one 
well qualified in a branch of the Itg Veda,’ or the like ; taking his name 
from a particular qualification, as, a Kg Yedi, a student of the, Kg Veda, 
l^ho same author sjlys When the transaction is completed, the 
borrower should sign his name with his own hand; adding,* ^ what is 
above written lias the assent of me, son of such a one ;’ and the 
witnesses, being equal, shall also write, putting the names of their 
father first, ^ T, such an one, am witness to this writing.^ And the 
writer sliall then write at the end, [of the deed itself] ^ this has been 
written l:)y mo, the son of such an one, having been sought for the 
purpose by both parties.’ Fqual, in number and qualifications. In 
some copies, for eqmil, they read unequal, by inserting the letter a [tho 
negative signl. Narada ‘‘That debtor who is ignorant of the art 
of writing, shall cause to bo written his assent ; or if the witness be 
so, by means of another witness, in presence of all the witnesses.” 


K(»yal clouds. 
XXVI. 

V^iz. of Gift. 


Yajfiavalkya and Brhaspati illustrate the three kinds of royal 
Edicts, before alluded to “Let a king, having 
given land or assigned fixed property, cause his giftto 
bo written, for the information of good princes who 
will succeed him, either on prepared silk. Or on a plate 
of copper,* sealed above with his own signet.^ 
“ Having described liis ancestors and himself, a,nd stating the quantity 
of tile gift, with tho measure of the acquisition, and the divisions, and 
set his own hand to it, and specified the time, let him render his doni^ 
tion firm.” Fl,rr<l jiropcrfij, a corody in mines or tlie like, giv*tm by 
the king or others, having tho probable gains fixed. That which is 
received, an ocqnislfioa, whether land or any other thiiig. Its 
measdre, stating it to bo so much. That which is given, is ii gift, 
whether a house or any other thing. Its dlviswns, are* the boundaries. 
Stating j reciting. Moreover : “ If the king, pleased with tho service or 
bravery of any one, bestow on him a district or other [portion of land,] 
by a written deed, that is a writing of favour.” 
“ When the king, after going through the plaint, 
answer, proofs, and decision, in a cause, issues a 
to the gaining party, that is called a writing, of 


Favour 

crees. 


and D'S 


written [decree] 
victory.”^ 


1_-T)igcst, Kst, 24. 

2 and 5 — Digest, 1st, 24-25. Macnagbten, 444-445. 

. > * & * ^ 
r> -M’lcnaglitcn. page; 444. Ligcit, 1st, p. 2<>, where this text is ascribed to Vyasa. 

t 7 —Digest, 2ml, 1C2, cj. v • 

S -For exam]>lea of tliis, &.ec Asiatic Researches, vol. 0th, page 108 — 40G, &(;. 

0 — A text .similar to this ^wll >be found, attributed to Vasishtha, in M^acnagbten, 
p. 457. 



20 


THE VYAVAHAKA MAYLJKHA 


CHAP, ir, 


7. Vyasa thus mentions the king^s deputy : A Secretary 

. . specially appointed by the king himself, shall fully 

heir execution. down the King’s grants or orders, either for 

peace or war, on copper-plates, or else pn strong cloth. And hero 
the same author mentions what is to be written by the king, as his own 
signature of acknowledgment : He shall himself write with his own 

hand, the boundaries and measurement [of the disputed land, adding] 

‘ done before me, the son of such an one, being king of such a place.’ ” 
Boundaries ami measurement ; their acceptation will 
be understood from the former texts. 


XXVIl. 


8. But Vasishtha mentions four kinds of royal writings : Grants 
are to be considered as the first, and next decrees ; 
Royal Or( era. these, with his orders, and respectful correspond- 

ence, are the four kinds of royt?] writings.” That writing, whereby 
he communicates any business to the heads of districts, to his servants, 
and to the guardian of the kingdom, is called a letter of orders.” 

That whereby he makes known any business to liis 
And private cor- family priest, his domestic chaplain, or his spiritual 
teacher, all persons to be respected and worshipped, 
is termed a letter of respectful address.” (Jraids, and decrees^ are 
already mentioned. 


9. Yajfiavalkya d ^^An instrument being in another country, or 
badly written, or destroyed, or effaced, or stolen, or 
Rene^wal aiu" proof qp burned, or divided, he shall cause another 

11 lugs. executed.” hfarada In the case of an 

instrument being deposited in another country, or destroyed, or badly 
written, or stolen ) slioiild it be in existence, time must be allo^ved ; 
eliould it not be in existence, ocular evidence must be resorted to.” 
Evidc'fi.e.e, witnesses ; in their absence, ordeal ; for it is said by Katya- 
yana ; ^Mn the absence of writings and witnesses, they may exhibit 
[proof by] ordeal in judicial matters.” Yaj navalkya The C'crrectness 
or validity of a di.*:putod or doubtful writing, may be established by 
[comparing it with] something written [by the ^ Defendant] with his 
own hand or the like [test] ; by its fitness, the possibility of receipt, 
the existing evidence ^ marks ; established cohnecMon, ^ or circum- 
stances ; title, and such reasonable marks.” Fitness, the [debtor’s] want 
of money. PossihilUy of receipt, residence of both parties in one place. 
Marks, impression of a seal, and the like. Evidem^, by witnesses, or 
X^XVIIT other proof. Circumsta/uces, amounting to connexion, 

as, the possible mea,ns of receipt [of the matter in 
dispute.] Tiile, some possible mode of acquisition. Beasons, inferences. 
Prajapati • A decision is to be made with the greatest care, when 
royal orde'rs of a king arc cx,hibibed, by producing the impression of 

J -- Macnayhten, pagc4r)7 . - Digest, 1st, 305. " ..2— Macnaghten, p. 457. 

3— A text very similar to this i.s found in Macnagtitcn, p. 458, yet there arc ' So' 
many points of d ifferenco, that 1 cannot safely adopt it, in opposition to the commentary 
of the Mayjkha. 
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the seal set with the king^s own hand^ and the hand- writing of his 
Secretary/^ 

1 0. Bfhaspati states what are bad deeds : A writing made by 

Invalid Deeds persons dying, inimical, in fear, or in pain ; by 
women ; by intoxicated or profligate persons ; by 
those diseased ; or, [obtained] at nigliti, or by*frAud, or violence, does 
not stand good.^^ ^ t When only one witness, [and ho] accused of crime, 
or a vile person, bas attested a deed, it is called a false d^ed • and 
where the writer is a similar person, it is considered the same.'*^ 


SECTION 


I 1. 


Oil FjV lilence h y Possess ion , — f BJi ulef i.J 


1. Narada:^ Possession, with a clear title [agama*] affords evi- 

dence ; but possession <5onstitiites no evidence, if 
unaccompanied by a clear title/^ Vyasa mentions 
[possession as] distinguished by various qualities, 
similar to that supported by title Possession is fivefold ; titled, long, 
(‘(mtinuous, uninterrupted, and known to the adverse party. Narada 
declares the imperfection of [right in] the thing contested*, when 
supported by en joyment only He who simply pleads possession, 
but no title, in consequence of proving such false possession, is to bo 
considered a thief/’ 

2. And this is to be taken within a period fit for recdlection of 

legal title ; But where it is not lit, even enjoyment 
When it eonsti- alone is declared to be sufficiently valid, by the same 
lutes title, and how. j^j^thor In cases falling wifhin the memory of 

XXIX. [smarttakala] possessiqif with a title is admitted 

as evidence. In cases extending beyond the memory 
of man, the Jiiere^ftary succession of three ancestors, admitted as 
evidence, even.though the title be not produced.” Though the title be 
not produced ; the absence of title arising from the non-attainment of 
that fit period ; because of the impossibility of determining it after- 
wards. In cases beyond the age of man also, the same author says,* on 
the applying to recollection in the absence of titled He who enjoys 
without right, even for many hundred years, the ruler of the earth 
shoifld inflict on that sinner the punishment? of a fhief.” 

• 

• 1 Macnaghkui, p. 4.‘r>. l^or ‘title,’ see Strange’g Elements, 1st, 31. 

2 —Macuaghten, p. 430. 3~Maeii^ghtcn, p. 430. • 

I — Macnag^htcu, p. 431. it is .attributed in the Mitakskara. to Ka^yayana. 

5 — ^facna"htcl^, p. 424'432, 
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3. Blit whereas lie again says .*1 When possession has been 
held, even by injustice, by three former men, including the father [of 
the ‘present occupant], that is not capable of being taken away from 
him, when it has ggiie in order through tjiree lives This means, " If 
property enjoyed oven without legal title, as well as after unjust 
acquisition, by three fornier persons including his father, is not capable 
of being taken away, how much less so, when it is impossible to fix the 
absence of legal title [in the present occupant]/ SVnce, also, there is a 
text of Ilarita : When possession has been held without very good 

title, but by three former men, that cannot be taken away when it has 
gone in order through th^ee lives,” this must be considered as of pos- 
session without a good title proper for attainment of property, and not 


without the form of a title altogether. 


of 


T. What is f urtln'T said in a, text of Yhijfiavalkya ;2 He by whom 

a title has been obtained, must produce it when im- 
pugned, but his son and grandson need not ; for 
them, possession is of weight, only means, that the 
maker of the title alone is punishable in default of proving it, and not his 
sons or other heirs : but tlie fullilrnent of their intent 
does not consequently [follow]. Even as Hiirita 
says He by whom a title has l)een acquired, is subject to penalty 


Proof of it 
^hom required. 


XXX. 


in case of not producing it ; but not h 


18 son, or 


his grandson ; though 


the possession of these two also, is forfeited/^ Yajnavalkya ‘A When 
a person dlos during his defence of a cause, his heirs shall support it ; 
enjoyment held without legal title is there of no use/' Heirs, those 
who take shares in his estate, Whether sons or other persons. It, the 
title in dispute* ^ 


Opponent’s 

meut. 


argu- 


On the other hand : it may be s.aid that the assertion of pos- 
session during a long space bf time being requisite 
as proof, is contrary to law ; because th\^ prosecu- 
tor's defeat also pccurs, from enjoyment by another 
during a very sh.or^ space of time ; from what the same author says A 
“ Loss accrues to him, w.ho for twenty years observes his land enjoyed 
by another without interfering ; and in the case^of n^ovablo property, 
for ten years." 

G. To this it is answered, that it pnly means tliere shall bo a loss 
Pointed fruits, or profits produced from the land, or 

^ " * other thing litigated, for so long as the owner has ob- 

served [its occupation] by another, uncontested by him ; but not loss 
of the land, or othjjr thing itself also, because such interpretation 
would bo' pontrary to the [former] text,<> Ho who enjoys witFiout 
right," Ac. ' 


1 — Reports 1st, 367. 

, 2 -Macnaghten, p. 432. 3— 4 ’ Macnaghten, 438. « 

5 “lieports, vol. 2nd, 373— Macnagh ten, p. 424. 6— JPara, 


Ind. 
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7. Katyayaiia :l This law has been clearly settlod_, that no 
weight of title attaclics to the possession of him who 
has violently earned on cattle, women, men, or*other 
[animals] ; neither by his son after him/^ Narada : A pledge, 

boundaries, a minor^s estate ; deposits, both •specified and unknown ; 
women ; the property of the king*, and that^ Cro'triyas, are not 
lost to the owner^s by anothe^^s possession of them.^^ .M;mu A 
XX.XI mflch-cow, a camel, a riding horse ; [a bull, or 

other beast] which has been sent to Ue tamed 
for labour ; and other things used with fricndl}^ assent, jire not lost, 
[by length of time], to the owner.^^ Snit fo tamed, what is given 
in charge to another for the sake of taming. 


B E C T ION I I 1. 

4 

On Evidence h// WitnjjSf^es (Sdksh f.) ^ 


Evidence by Wit 
nesses. 


In the Todarananda, Narada says : But in doubtful matters, 
when two men are disputing, strict attention must 
be paid to their witnesses, as to what was seen, 
heard, or understood.’’ 


2. Bfhaspati states the distinctions of them : Witnesses are de- 
dared to bo of twelve sorts, writtei^, caused to bo 
e«r na urc. written, concealed, or recollected a member of the 

family, a messenger; a spontaneous witness^ and» one in answer^ 
another man employed jn the business ; the l\ing ; his supo.»nte!idant 
[adhyakshj:^;] and likewise the village.” ]VriMcn,y entered by the 
plaintiff in*a deed. Caut^od to he nirUten, one entered [in the same] by 
the defendant at the plaintiff’s request. Concealed ^ made to hear 
behind a partition, o« the like. ^f*eminded from time to 

time of the business [to bo proved]. Spontaoieons, a witness coming 
to give evide*ice ol^ his own accord. One in aimwe}% spoaking after 
other witnesses^ upon hearing or being told [their evidence]. Snper- 
miendent, the chief judge : and this is meant to include the assessors 
and other [members* of the ConrC], by reason of this text of Kiityayana : 

The secretary, chief judge, and assessors in sac- 
cession,] are witnesses when the king presides in a 
cause.”]l^ 


XXXII. 


1— A somewhat similar text is found tn Macnaglitcn, p. 424. 

2-^Chap. 8th? V. 146. 

3 — feentham’s Treatise on JiTvideiice, page 26—57. 

• *4— Ditto, ditto, pag* 89.— The term in Sanskrit siguilies 'self-willed. ’ 

5— The lasfr hemistich is omitted iu the text, and supplied here from Macna^hteu, 
page 442. 
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3. The same author^ says : There shall be nine, seven, or five, 
[witnesses] ; even four or three ; or two may be 
i\( number. taken, if they are both Crotriyas ; a single witness 

shall not be examined at any time.^^ witnesses shall be two, 

as well as concealed one ; three, four or five, shall be the number of 
those causeal to he icntden, sponfmieoutt, reminded^ men of the family, 
and likewise, those called m ansirer ; a messenger, and accountant, and 
likewise one employed in the business, may give evidence as a single 
witness, and the king, as well as the superintcndaiit [and other ofiicers 
of the Court. 


4. Yajfiavalkya declares the admissibility even of the written 
witness and the rest, as a single witness, with mutual 
conscnt of both parties By the consent of both 
parties, even, one person, of virtuous knowdedge, 
may bo a witness.^^ Vyasa : A witness, whose actions are pure, and 
who knows his duty [towards men], whoso word is known, is ad- 
rnissible, even if the only witness, when it is necessary, in criminal 
cases.^^ TF/i0.s*c vuwd is known, often seen to be a speaker of truth. 
A single witness, if unconnected with the party, may be taken in cases 
of deposit and the like ; for Katyayana says : In a very secret 
deposit, even one single witness is declared admissible ; as well as one 
witness, sent by the plaintiff in a case of things borrowed for use.^^ 
Borroived; ornaments or other jewellery, as ear-ornaments or the like, 
obtained .'‘or the sake of a wedding, or the like. 'J^he same author 
says one witness is also admissible in disputes about saleable articles : 

They shall cause the article to be identified by the very man who 
finished it ; that single witness is in such a dispute declared good 
evidence/^ 


Requisite 
fi cations. 

XXXIII. 


quali- 


Vyasa details their qualifications : Peijsons I'eligiously brought 
up, fathers of sons, purely descended, of a good 
family, veracious speakers ; constantly performing 
their duties towards Gods and men, who have for- 
saken hate and envy ; Crotriyas, and those indepen- 
dent ; learned men ; persons stationary ; and young men, may all bo 
received as witnesses in case of debt or the like* l^ythe wise.^^ 


6. Narada : Among companies of artizans, men who are artizans 
shall be witnesses ; and men of one tribe among those of the same ; 
foreigners [outcasts] among those living outside, and women among 
women.^^ Katyayana tells us who aro men of one tribe [varga] : 
‘^Bhrgu calls them men of one tribe, who are wearers of [false] 
tokens,^ members of joint companies and of separate trades and 


1 — Probably Brhaspati, elucidating bis own preceding text. 

2 — Macnagbten, page 447-449. 

S—Lihgi The context would induce us to apply it to the Tungait. V^nis of the 
Daknan, who do actually wear a lihga upon their arms aL a distinctive mark. 

4— ^reni and Puga, for which see chap. 1st, se e. 1st, para. 10: 2d para, lat— and 
chap. 12th, para, 3. 
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other merchants ; also communities [Samuhastha^ and other such men. 
The Nayakas of the several communities, whether of slaves, bards, 
wrestlers, or the drivers of elephants, horses, and carriages, are term- 
ed in law, Vargi.^^ Yajfiavalky;^ makes this mention qf those of another 
caste :1 There should [in general] bo three, witnesses ; persons who 
take delight in acts ordained in the Veda and iy sacred law-books ; 
and properly, they should bo of the samfe sex and class witli Jthe party 
for whom they give *evid6nc0 : but, if that cannot be, tliosc of all 
classes may be examined.’^ • 


7 . 


Inadmissible wit 
nesses. 


The same author tells us who are excluded A woman, a 
minor, an old man, a gamester, an intoxicated person, 
a madman, an infamous person, a juggler, an infidel, 
a forger, one Reformed, one degraded from caste, -a 
friend, one interested in the subject-matter, a partner, an enenay, a 
robber, a public offender, one convicted, an out-caste, and others, are 
incompetent witnesscs.^^ An ont-caMe, turned out by his own family. 
From the phrase, slaves and othcrSy and the like must be understood. 
Brhaspati ; The evidence of a mother\s father, and of a father^’s 
XXXIV brother ; of a wife^s Brother, and hcr*matftrnal uncle ; 

of a brother and his son ;*a friend, and a daughter'^s 
husband, is inadmissible in all disputes.’’ Narada Ho, who not 

having been pointed out, comes and offers his evidence, is technically 
called a self-spoken man ; he is not proper to be examined in evidence.” 
Kdtyayana.^ Of witnesses recorded, and summoned by litigant 
party, should one utter a contradiction, all will be rendered inciOmpe- 
tent by that contradiction.” 


8 . Of these also, Ndrada declares in some cases the admissibility 
Exceptions Slaves, degraded persons, and the rest, wh.o are 

declared not to be [legal] witnesses, may also bo 
admitted tfl give evidence, with duo consideration of the weight of 
the matter in* dispnte.” In the ab^ience, says Mann On failui'o 
[of witnesses duly qualified] evidence may [in such cas(»s] be given by 
a woman, by a child, dr by an aged man ; by ^ pupil, by a kinsman, 
by a slave, pr by a.hircd servUntI” Yajfiavalkya All persons may 
be witnesses ili cases of adultery, theft, affray, and crirninat business.” 
Here, the separate mention of adultery, and the rest, in treating of 
actions of a criminaj nature, has reference to the act of adultery or 
other [ofifence] in a secret way. Upanas : A slave, a blind man, one 
deaf, a woman, a minor, an old man, and the like, these persons also, 
if unconnected with the party, are admitted as witnesses, in criminal 
cases.” Unconnected, not partial to cither side. 


1 -Macnagliten, p. 442, Dig, I at, 22. 

2 — I'^acnaghten, j). 44(> ; lu'ifin'ts, 1st, l()r)>(>-7. 

Macnaghten, p. 44(>. 

4 -Macnaglitci), p. 44(), * 

.'^-Cbap. 8tli, 70. K(*pori.^ 1st, JO;>. • 


r> - -i\la(‘naghtcii, j) 117 
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and proceedings 
thereon. 


9. Jirhaspati : Witnesses acquainted with the matter, if there 
be any objections to them, they shall declare faulty ; 

Objf^ctions to rc- opponent charge as faulty rwitnessesl who 

ceipt of evidence. , i* li. i • £ i / 

^ .have no fault, he is worthy of a fine equal to it. 

XXXV o'pponeynt [vadi] hei’e means the defendant. Equal 

to it, an amount equal to what forms the ground of 
< ^ suit. Vyasa : ^n)bjections to witnesses arc to bo 

thereon. recited in court by the defendani/ ; and they shall cause 

to be read out [to the witnesses] all the objections, 
when taken down in writing, and they shall give a reply to them.'’^ The 
meaning is, ‘ having ckv:,rly set before the witnesses the disqualifications 
alleged, as takeni down in writing [from the defendant], they shall be 
made by the Court to state their explanations on the subject.^ The 
same author says : Hut On their admission [of the disqualifications], 
their evidence is never at any time fit to be received. But [if the case 
is] otherwise, the objections must be substantiated, with evidence, by 
the defendant.’^! A person failing to establish an exception openly 
made against witnesses, should b(i punished ; but if proved, the wit- 
nesses are to bo dismissed, and deprived of the privileg^c of giving 
evidence.’^ Moreover, they shall undergo humiliation in the mode con- 
sonant to tliG Gastra : pr ivided the plain ti IPs sole reliance has been 
placed on the veracity of the witnesses. Tf otlicrifU.se, in case of their 
not confessing, k^uhstantlated, made to acknowledge it. With et)ldence, 
by proof. The meaning is, that the charge shall be substantiated as 
clearly aOmossible. 


10. .However, this text : ‘'Objections to witnesses, apparent to 
* the members of tlie court, or those universally ^dmit- 
further cxplana- world to bc true, are to be taken for 

granted, and not to be considered as requiring proof 
with a vi..\v to obviate that particular disqual’dication,^^ has referepce 
to witnes.ses publicly known to bo in the confidence of tho^party.2 In 
case of these disqualifications biiing unknown to the defendant, tlio 
same anth(.>r says : “ Those objections in proof [which are known] are 
XXX VI made manifest by assessors in the time [of 

trial], l>e declared by the defiondi^nt ; bqt concealed 
faults are to be pointing them out from tlie Castra.^^ 


11. This is the meaning, ' That .c^oiieealed [objections] are to be 
declared, by quoting tluj Casta'a upon them, atfany], 
tune betorci the witnesses speak. Ifut they are not 
to be mentioned afterwards, for thus says Brhaspati : 
Eor any legal obiections to written deeds, as well as to witnesses, 
which may exist, are to bt? declared in the time of trial ; if mentioned 
afterwards, it sliall not vitiate them as proof.’^ Mentioned, proper 


" I -Macnaghten, p. 448. . 

2 — Bentham en Kviuence, |»agc 4i), applies in as far as the xMenibers of the 

( Vnirfc artv not Iniumf to shut thoii' eyea to tJicir own knowledge. 
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to be spoken; that is, 'proper to be statecf in the commence- 
raent, according to the rule of grammar, " The affix [kta] implies an 
act begun and not past^ and likewise an agent.^^ Here this* affix 
denotes the agent. Here, their punishment is stated by Katya, yana : 
" He who, when the matter has been spoken, ^hall charge, as disquali- 
fied, witnesses before unsullied, and shall not^st^te any cause for it, 
shall receive the lowest amercement/^ Hn case of the inability of the 
witnesses to explain ifway the objections urged against them, the plain- 
tilf must do it ; thus says l^rhaspati : " The action of him who;?e docu- 
ments or witnesses in a cause are alleged to be faulty, shall not be 
favorably adjudged, so long as he fails to clear •them from tlie charge.” 
'Phon, the documents, &c. 


12. Katyayana declares tin? punishment for suborning false»wit- 
nesses: "He, by wliom false witnesses have been 
Subornation of through wicked desire of gaining any object, 

perjury. shall have the whole of his property confiscated, and 

then have his object made null.^’ Ohjert vimlp. iivU, go without the 
object of his suit. 


False witnesses. 


13. Narada declares the means of discovering false witnesses ; 

" .He who, by reason of his wicked state, cfxused by 
his own crimes, appears as if irresolute, goes from 
XXXVII place to place, or runs after every pe’»^I'(Tn ; who 

suddenly coi*ghs much, and likewise every now and 
then draws his breath ; who scratches, as if writing, with his feet ; and 
who shakes his hand and clothes ; whose face changcf? colour, and 
whose forehead sweats ; whose lips become dry, who looks above and^ 
about him, and who speaks much, in a hurried manner, without restraint, 
unquestioned, such an ime is to be known far a false witness :*they 
shall punis^ one so sinning severely. 


11. Katyayana atid Manu2 state the mode of examining witnesses : 

" In^ the forenoon, let the Judge, being purified, 
Severally call on tho twice-born, being purified also, 
to declare the truth in the presence of [some image, 
a symbol of] the divinity, and of Brahmans, while the witnesses turn 
their faces either to tho North or to tho Hast.'^ Manu " The wit- 
nesses being assembled in the middle of tho Court-room, in the present?© 
of the plaintiff and the defendant, let the Judge examine them, after 
having addressed them [all together,] in the following manner : ' What 
ye kftow to have been transacted in tho matkir before us, between the 
parties reciprocally, declare at large, and with truth ; for your evidence 
in this cause is required.^ 


I— Cole. Mtt. 306. note. . , 2 — Cbap, 8th, v. 87* Macnaghten, p. 447. 

3— Chap. 8th, v. 79-80. Macnaghten, 447. Strange, 1st, 3V). 
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15 . In (lispnteB about kiiie, horses^ and the like^ the same author 
requires the production of the thing in dispute : In 
presence of the plaintiff and defendant, and in 
^company with, the thing to be proved, they shall 
cause them to state theip evidence openly ; not at any time without 
having it bcfoi’e their eyes. Evidence may be given upon the disputed 
article al^^ne, without either ai^tending, in some cases ; this is the law 
in causes respecting quadrupeds, and likewise in -those for bipeds, and 
fixed property/^ In disputes about articles of weight, number, or 
measuroA they may also in its absence, cause the witnesses to state 
their evidence. In all matters capable of proof, evidence is requisite, 
but not otherwise. Witlumi either. In some cases ; 
that is, without both the plaintiff and defendant, in 
presence of the disputed article, hi some cases, meaning, in cases of 
quadrupeds and the rest. Ar tides of weiijht, gold, or the like, proper 
to bo weiglied. Of nmnher, coin or the like, fit to bo counted. Of 
measure, things proper to bo measured, as rice, wheat, and the like. 
In absence, in default of the production of the thing to bo proved. In 
matters capable (f proof , in disputes at law. 


XXXVIII. 


Furtlier rules for 
exaiuinatitStC of wit- 
nesses. 

not otherwiso.^^ 


IG. In cases involving murder, the same author says, the deposi- 
tions of witnesses are to be taken in presence of Siva : 

In charges of killing living creatures, they shall 
deliver tlieir evidence in presence of Giva ; in default 
of the marks, they ohall cause them to deliver it ; 
It, the deposition of the witnesses, to bo given in 
default of mai*ks of the murder. Otherwise, in existence of marks of 
ihe murder. The same autlior says : Procrastination must not bo 

used by tlio king in the examination of witnesses ; it becomes a great 
Fault, by '^j*eason of the -time [lost], and bears dlie quality of denial of 
justic(\^^ Niirada : Having called ihe witnesses, and bound them 

dowji firmly by nn oath, ho shall examine them separately, all of them 
well versr*d in tlu; establi.shcd rules of life, and acquainted with the 
matter iji dispute.^’ Yasishtha : Idjat act, which was seen by all of 

tliem together, is to be told by them even ill the same manner [together] ; 
but that which was [seen] by them .separate, shall bo rehiuod separately 
by each. .I>ut where the acts known by the witnesses, 
were done at differed) t times, each shall then be made 
to depose [separately]; this rule is declared. 


1 -Tli6 gloss enuTuorating ouly articles of quantity, it might be doubtful, did com- 
mon sense, allow sucii a suppositioyi, whether articles measured by length were not 
excluded, hut ihe latitude alway.s claimed for that frequently occurring phrase, ‘ the like, ’ 
1 would include measures of length as well as quantity. cadera, the like, the rest. 

The same is not imknown to the English law. Burn’s Justice, Preface to 1st edition. 

upon another account, he hath sometimes made use oF more words than otherwisi 
he would have done, namely, to avoid the frequervt repetition of the term, &c. which 
is a vagxieexpremon and apt to create uneasiness in the reader’s mind, for that he cannot 
be satisded from thence how miicU or how' little is intended to be understood.” 
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Teat of evidence. 


17. Mann :i Let the Judge cause a Brahlnan to swear by his 

veracity ; a Kshatriya, by his horse, or elephant, and 
Oaths^^^ ^ weapons ; a Vai(;ya, by his kine, grain and gold ; 

a mechanic, ^or servile man [Clidr§<] by [imprecating 
on his own head, if he speaks falsely,] all pos8iJ)le crimes.” Brahmans 
who tend herds of cattle, who trade, who practise mechanical arts, who 
profess dancing and singing, who are hii^d servants, or usurers, let the 
Judge exhort and examine as if they were Cudras.” They who are 
fallen from their proper sphere of life ; they who live by the bodies of 
others ; they who long for the privileges of twice-born men, are to be 
examined as if they were Otidras.^' The meaning is, thal; he should 
exhort them thus : ^ By speaking contrary [to truth], your honourable 
character will be lost,’ oi^the like. 

1 8. The test for depositions of witnesses is declared : The Jking 

shall declare the matter in dispute clearly proved, if 
the evidence bo nothing wanting as to the place, [or 

country], the time, age, thing in dispute itself, the name, caste, [family 
or kind], its weight [or measure]/^ Yajfiavalkya states this [rule for] 
decision on the counter-statements of witnesses :2 If. the evidence be 
discordant, the testimony of the greater number shall prevail ; if the 
witnesses bo ecjual in number, the testimon*y of the virtuous ; if vir- 
tuous men depose two inconsistent facts, the testimony of those who 
are most eminent by their honesty.” 

19. The same author declares the punishment for nojjvdeposing 

after having agreed to give evidence : ‘ ^ If a m^n does 
Puniahment for re- evidence, he shall bo made by the king to 

pay the whole debt, with a tenth imposed besides, be- 
fore the lapse of forty-six days.” The whole, including 
interest. A ienth, together with a tenth share. This* tenth share is to"^ 
be taken [from the witness] by the king; an4 the debt, w^ih ^s in- 
terest, is t| be taken [from the same] by the creditor. This is on the 
. • * authority of the l^itakshara. The punishment for re- 
fusal to give evidence, by a witness tiigwing [any thing 
of the matter] is tlius»stated by the same autl^oh He who, having 
been called on for his testimony, being inlluenced by his passions, con- 
ceals it from others,*should be made to pay eight fold, and If •a Brahman, 
should suffer expulsion. l^c made to yatj, eight times as much as tho 
fine laid down for a defeat ; if he be a Brahman, and unable to pay this 
fine, he is to be banished. Kshatriyas and tho other [lower castes] are 
to be made to work at their own proper profession, according to the 
Mitakshara. 


dence* 


. 20 . 


Further test. 


Manu A The witness who has gi,ven evidence, and to whom 
within seven days after, [a misfortune} happens, 
[from] disease, fire^ dor the death of a kinsman, shall 


1 — Chap. 8th,* V, 113, 102 ; see poiit, CI^p. 3, para. il. 

2 — Cole. Digest, l^t, 233, note. Macnaghtej^, p. 449, ^ 
3~~Macnaghten, p, 452.* ^ 4-~Chap. 8th, v. lOS. 
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be condemned to paj the debt, and a fine/’ Yajnavalkya: ‘^Even 
when evidence has been delivered by witnesses, if other more excellent 
witnasses, or double the number of the first, depose contrary to them, 
the first witnesses^ shall be declared falsp/’ 

2 1 . Narada : But after the cause has been de- 
of ^^^dence<, ci\led, all proof, whether by documents or witnesses, 

shall be useless, provided it were not made known 
^ before/^ 

22. Yrsjnavalkya declares a command for witnesses giving 
untru’e statements in some cases, and the penance for 
when doing Where men of the four great classes 
would be liable to suffer capital punishment, there 
indeed the witness may speak untruths : A Sarasvata oblation must bo 
presented by regenerate men, tor the sake of purification from the 
ofience.^^ Vishnu declares the penance for Cudras : And a Cudra 

shall give one day^s fodder for ten kine."^’ One dai/s, that is, what 
will be fully sufficient for their food during one whole day. Thus far 
of witnesses. 


1 — Macnaghten, p. 454 v. 
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CHAPTER 111. 


Oil Ordeal y (Divija). 


1 . XT has been thought useless and unnecessary to translate the 
Chapter on Ordeals, of which a sufficiently copious account is given ih 
Sir F. Macnaghteids work on Hindu Law, page 460 et seq., to which, 
as well as to a very interesting paper in the first volume ot* the Asiatic 
Researches, page 889, on the same subject, tJie reader is referred. But 
as one mode of Ordeal is by oath, the section relating to it is hero added, 
for the satisfaction of those who consider an oath necessary duly to ap- 
preciate testimony ; though it will be observed, this oath of Ordeal 
evidently refers to the litigating parties, and not to witnesses^. 


2, .Nine modes of Ordeal having been discussed in order, [as 

+ e - 4 . enumeratedin the following textof Brhaspati ^^Or- 
iNuie sorts ot It. Water, [are thc^ 

three first] ; that by Poison [the fourth], and by consecrated ^ater, 
[Kosha] is the fifth ; th^t by Rice is stated as j}ho sixth, that -by Burn- 
ing Oil th» seventh, that by Iron is named as the eighth, and that by 
Lot is receded as the ninth,^' * ii- * 

* * come to 


1 — Ellis’s fjcctures, part the third. “Oaths and Ordeals; the ^voral kinds of 
expiirgatory ordeals [namely, according to Yajhavalkya and others, agui-divyam, l>y 
tire ; Jala-divyani, *by water ; Visha-divyani, by poison ; Kosha-divyam, by holy water ; 
and, according to Karachi and others* Tan cl ula-divyam, by chewing dry rice; Tapta 
masha-divyam, by taking gold from clarilied butter while hot ; PhAla-divyam, V)y the 
hot ploughshare ; Dharinaja-divyam, by taking one of two images, representing justice 
and injustice, from a covered pot); occasions on which the ordeals may be lawfully 
performed ; the penalty incurred by the party demanding the ordeal, in case his adiau' 
sary succeeds in performing it ; the seasons of the year in whjch, and the person^, eon- 
sidei%d with respect to caste, age, sex, &e. by whom, t^ic several ordeals m»y be legally 
performed ; nature of the ordeals to be j)erformcd 411 suits for property, determined by 
the value of the thing in dispute ; places whcrc^the ordeals can bc^. legally performed ; 
the pugishment to he intiicited for failure in ftn ordeal ; ocreinoiiies cc^mmon fo all or- 
deals, as upaVrisanam, fastin,^*&c. ; particulars to be oljfecrved in the pcrfo;*mance 01 
• the several ordeals ; and first in the ordeal of Mie balance : materials ff whicLJ^' 
scales are to be macle ; mode which this ordeal is to be j)erforjne(l ; the same with 
respect to thcbrdeal by fire, watery poison, holy water, rice, gold, the ploughshare, and 
images ; different, kinds of imprecatory oaths, and occasions on 7vhich t/i(‘//,ar€*lai>'JuL^' 
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3. Oaths [CapatliasJ Manu “ Let the Judge cause a Brahman 
to swear by his veracity ; a Kshatriya, by his horse. 
f.XXXi, elephant, and his weapons ; a V ai 9 ya, by his kine, 

, grain, and gold ; a mechanic, or servile man, [(^udra] 
by [imprecating on his own head, if he speak falsely,] all possible 
^ cyimes.’^ And Brhaspati says, A mans honour, vehi- 
permittod. • weapohs, kine, seed, mid gold ; [imprccatijon] by 

the feet of the Grods and of Brahmans, and by the 
heads of his children or wife; all those oaths are declared at all times 
attainable in small disputes. In criminal accusations, ordeals are de- 
clared puriheatory.” 


In what 
permitted. * 


4. Yajfiavalkya : He, upon whom no frightful calamity happens, 
whethef by the act of God or the King, within the term 
determined^ ^ of fourteen days, shall be held pure; thereisnodoiibt.^’ 

Frightf ul, great. One of small moment, according to 
the Mitakshara, [does not atfect him], because of the non-inviolability 
of mortal bodies, Katyayana also : Ho to whom a frightful calamity 
does not happen, whether by the act of God or the King, within four- 
teen days, irt to bo known as one pure by his oath.” Calamity, accident. 

LXXXIJ causing great anguish. According to Va- 

chaspati Misra and Smartta Bliattacharya, a small 
accident does not affect him, because it is the lot of humanity. Again 
Katyayana says : Now in case of contradiction [of the oath] by ten 
Gods, within twice seven days, the debtor shall be made, by every 
possible means, to pay the money sued for, and a fine as well,^^ When 
to him alone, and not to all, there happens disease, fire, or the death of 
a near relation, he shall be made to pay the debt, and a fine.” Fever, 
dysentery, boils, great pains in the deep-seated bones, diseases of the 
eyes, or of the throat, or madness, and pains in the head, with loss of 
use of the hand, are the heaven -directed diseased of mankind.^’ In con- 
tradiction by the Gods, death of a relation or the like, happening to him 
alone. « By this, [is intended], the exclusion of epidemic diseases and 
the like. Here, hy the phrase to him alone, distinguishing the before 
mentioned debtor, is meant the mark of disease or the other calamity 
accruing to the debtor alone, not to his sons or other [relatives] : and 
those, only 'gi'eat, not slight ones, as has been already mentioned. By 
this reasoning, it means only a mark appearing against the defendant 
himself, as some uncommon disease, or fhe like, according to Vachaspati 
Misra. For this very reason, the death of a near relation is specified, 
blit not their diseases or the like. 


Stli, Wih 113, Ante. Chap. 2, See, 3, para. 17. 
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On inheritance, [da'ya-vibha ga]. 


SECTION I. 

Of Property or ^OwiLcrship (Svaiva), 


N, 


Generation of pro 
perty. 

LXXXIII. 


OW we come to speak of siicli ownership, as is necessary 
for deciding regarding heritable propeity. The dis- 
tinctions as to its power a#id operation, are produced 
by purchase, acceptance, &c. The reason of this is, 
that the causes of purchases, &c. arise from worldly 
transactions alone, not from the Castra ; for proprie- 
tai'y rights are understood even by those not acquainted 'vfith that 
sacred code, in deducing it frora.which the subieet is needlessly enlarged. 
Bhavanitha is of this opinion in his Naya Viveka. 

• 

5. As for the text of Gautama d An owner is by inheritance, 
purchase, partition, seizure, or finding, Acceptanccf 
ex'^laiiied^ Gautama ^ Brahman an additiopal mode ; conqjiest for a 

^ ’ * Kshatriya ; gain for a Vai 9 ya or Ciidi'a/’ it is by way 

of repetition in’ matters established in the world. For people admit 
inheritance [to be] in that, which becomes one’s owiJiby mere loss 
of the owners property therein. The word is used to include 

purchase, seizure, j^or acceptance] and the rest. Here even, in such like 
loss, the word inheritance, has force ; by reason of its joint i!.ppli cation [in 
the text] to purchase and the other means of ownership. And the 
same may be proved by the argument, that ^ without admitting a cause 
[there can be no effect].^ 

• 

3. According to Dhare^vara A'charya : ‘ The ownership of sons 

Argument, that rest, in the wealth of the father, is not gepera- 


ownefship is gene- 
rated by birth, not 
by partition. 

LXX^XIV. 


ted previously during his life, btft is produced by par- 
tition.^ And the authevr of the Smrti Sarh^raha says 
the same. But it is*not so ; for, from the plaip sense 
of this^text : Even by birth, ownership in wealth iR 


«obj:ained,^^ and other siifiilar ones, it is evident, that, ownership 




1— Cole. Mit! 244-250. -Reports vol. 2d, 312, 514. 
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father’s wealth deperfdiiig on the filial relation^ it is generated even by 
the production of a son. And [the same results] from this text of 
Yajiiavalkya For the ownership of father and son is the samOj in 
laud which was acquired by the grandfatherj or in a corody, or in chat- 
tels which belonged to him.’^ ^ And this does not mean, that the reason 
of the acquisition of ownership is found in the grandfather s death, and 
not in the production of a sou,’ for [if it did], such ownership would 
be wanting, in case no grandson were to be born to him up to the time 
of his death. In this way therefore, either the word grandfatJicr is of 
no use [in the argument] ; or it follows a fortiori [prasakteli] that there 
is no equal ownership in [property] acquired by the great-grandfather, 
and other [more remote ancestors]. And the argument of ^ cause and 
effect^ might here be repeated. 


4. As for this text of Devala :2 When the father is deceased, 
Text of Devala divide the father^s wealth ; for sons have 

not ownership, while the father is alive and free from 
defect the first hemistich comprehends up to the time of partition, 
because it declares the [ascertainment or] instrument, or agents, of 
the [act oy\ ceremony ; but the last hemistich refers to their depen- 
, , ^ , , dance, as declaring the same personas praises : but 

* it does not mean the absence oi ownership. It is 

also made clear in this text of Cankha : From this it results, that 
while the father lives, sons shall not divide the wealth : even if there 
explainea should be afterwards an increase by [means of] 

them, still the sons are unfit, by reason of their 
dependance upon the wealth and religious offices of the father.^^ Here, 
ilependance is, specified immediately, with a view more strongly to 
inculcate the foregoing prohibition. ^ Even if by tJion suhsequontly , 
LXXyv " made]’ is the proper interpretation. By theyn, 

by the sons, subsequently to their birth. Increase, 
what is obtained by acceptance, or the like, 'i'he propositipn is this : 
^ If in .property accepted by sons or other [heirs], their qependanco 
[is clear] from tlnj'ffather’s] undisputed ownership, how [can we doubt 
their dependance] in ‘property acquired by the father.^ And this 
dependance attaches to partition, supererogatory moral observances, 
industry, arvd* the like. So also Harita While the, father lives, 
sons are not independent in regard to the receipt and alienation of 
wealth, to the partition of it, or to censure.^^ By the words receipt 
and alienation, supererogation is pointed out, \Jensure, according 
to ‘^Madana, means, reproving of the slaves and other [household 
servants]. 


i ^ % 

1— pole. Mlt., 277-8. 

2 — Coleb. Jim. Va. Vfg®- Digest 2d, 522. 

4f 3 — Colebrooke^s Jimtita V^ihana, 19. — Digest, 2d, 527. q. v. In all the transla^tions of 
tl^ifl text, as -^ ’eH as in some of the original versions of it, there is nothing about “ parti- ^ 
tioh. The word has crept in from a modern copy of the Kayiikha procured at Benares, 
and used in prepuring it for the press. It will be observed that there is a variation in the 
readings of Ae last part in all the books. 
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Anonymous text, 
touching the power 
of the father and 
grandfather, explain- 
ed. 


5. As for this text The father is masfer of all gems^ pearls 
and corals ; but neither the father nor the grand- 
father^ is so of the whole immoveable estate/’ it also 
means the f;^ther^s in depen dance, only in the wearing 
and other [use] of ear-rings, rings, [&c.], but not as 
far as gift or other [alienation] ; neither is it with a 
view to the cessation of the cause of his* ownership on the production 
of a son. This ver^ meaning is made manifest also by [the text] 
noticing [only] gems, and such things as are not injured by usC. Even 
so, this text :2 Though immovables and bipeds have been acquired 
by* the man himself, a gift or sale of them should not be made without 
convening all the sona,^^ is only a prohibition against their gift, sale, 
or the like, not against the use of them. 


6. Now the pre-existing undefined [joint] ownership of more than 
one brother or other [co-heir] is, by partition between 
Ownership is pro- each, defined and made apparent. On this point 
dofmed by partition, sorne ono has said : 1 his [ownership] is produced 

different, as a separgite portion, by tjie destruction of 
the former ownership contained in the common property.’^ * But, justly 
speaking, since prolixity arises in considering the production of, another 
LXXXVI ownership on the destruction of the former ; there- 

fore [separate] ownership, existing even originally 
from community [of interests], is discovered by partition, by the result 
furnishing sopai'ate substances or things. 


7. To return to the text Acceptance is for a Brahman an ad- 
• ditional mode ; that is, according to some, ^ What is 

Resumption of the obtained by acceptance, is the Brahman's additional,# 
S“oxt; t increase.’ With roferende to inheritance, 

to Brahmans. and the Other [five modes cofnmou to all], this accept- 

J , ance is, for a Brahman alone, an additional mode. 
It results tllofefore, that conqncai and the other [rnode.\enumerated] are 
in like manner [additional] for Kshatriyas and the 


8. In conquest ai^o, where the property of the conqijered consists 
. in houses, lands, money, or the like, there alone 

o e atriyua. ^ [ownership] is acquired by the conqueror ; but in the 
revenues'^ of the conquered, the conqueror possesses the same, but no 
property in them. .Even so in the sixth [book of the Mimaihsa] : T^ie 
whole earth must not be given away by the king of the world, neither 


1 <>-Cole. Mit. 254, where the word “ sarvvaaya” is •translated “ o/ ai/ [ether move- 
able property];” but the present version is made «ouformable to the inte]?*prctation of 
our author. Reports 2nd, 451. ^ • 

2 — jlri some works this text* is*a.ssigned to Vyasa, IJcrc and in the Miulishari,* 
Ijage 257, it is anonymous. 

•3— Of Gautama, para, 2. 

4— The tor*uH, ‘kara grahitfi,’* ‘ kara gralia, ’ are used in the same sense in the 
inscription in As, Res. 2th, 419, note q. v. ’ - ’ 
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The king has no 
right to the soil, but 
merely to the revenue 
arising from it. 


a [whole] district [mandala] by the ruler of that district.” But the 
property in each village, house, or other [portion] of 
a whole country or a district of it, belongs solely to 
the owner of the soil Thhumika] or other [proprietoid- 
The revenue only [may be taken] by the prince. 
Therefore, in gift, or other alienation of such lands 
as are here made mention of, a gift of the land is not brought about ; 
we must only suppose a mere livelihood [given by the prince out of his 
revenues]. But in purchases from the owner of the soil, even owner- 
ship accrues in the [property transferred], whether houses, land, or 
other. Then indeed, the benefits of a gift of land also may be obtair.ed 
from it [by buying land from the owners and then giving it away in 
charity.] 


and 


9. Gain, [Nirvishta] is thrt which is acquired by usury, agricul- 
ture, commerce, tending of animals ; and [secondly] 
what is acquii’ed by service. From the dictionaries, 
wo find the syiionymos of ^ Gain^ to be, Hire,^ and 
' ETijoymcnt.^ Hire again, is defined to be Service. 
Enjoyment, is usury and the rest. Here, the first men- 
tioned fare sources of gain] to the Vai 9 ya class : The second [service] 
to the Cudra class. 


To Vaif^yas 
qudras. 

LXXXVIL 


10. Now, the reason of sale and other transfer of property, is to be 

. deduced solely from worldly motives, [and not from 

ConcluBion drawn. , , r , a i 

law ; with winch proposition we set out.] And in like 
manner, popular practice is established in the ownership of calves and 
other [producer] of a man\s own cow, or the like : but it would not be 
►so, if it depended on such means only as the law furnishes [for decid- 
ing sy<;h a questfon |, because we do not learn from the law the means 
of distiiT^uishing the pitiduce of one^s own cow or the like. 


11. Yet, [fr. opponent may say] : ^ There may bo ownership in 
daughters, sons, or other issue of a wife, in the same 
^^Opi>onont s argu- there is in the produce of one\s own cow ; [and], 

a case of necessity being assumed, [fo^ instance,] by 
the rule ; In a vi 9 vajit sacrifice a man gives the whole of his posses- 
sions,’^ the gift of every thing being granted, the necessity thence arises 
for the gift of a daughter or son, and therefore your reasoning from the 
sicth book of the Mimainsa, [that they are not to be given], will be at 
variance with such rule.’ 


12. *11 answerj No; because there being no such property in a 
refuted there is in a cow or the like, there cannot be 

any property i: the children produced from her : And 
in a worldly sense, the reason of ownership is determined, solely in the 
eduction of that which contains the principles of ownership. Neither, 
can it be said, that property may also exist in wives, from acceptance 
[in marriage] j for then, by reason of the absence of property possessed 
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Power of adox)tioii 
not rcHtricted t o 
Briilimana. 

LXXXVIIL 


by Ksbatriyas and the other [two classes in] thfiir wives^ from their 
want of the [right of] acceptance, there is also a want of it [property] 
in their issue. ' 

13. Therefore, since the text This law is propounded by mo 

in regard to sons equal by cTass/^ restricts the taking 
from ^11 adopted son solely to ^nO equal in class ; and 

adoided son, sinpe with respect to Kshatriyas and the rest, accept- 

ance of an adopted son is even secondary ; l^hen also 
with respect to Brahmans, it is not the principal mode ; because it is 
contrary to reason to liave two contrary, but connected, efs:planations 
of performing one and the same rite. 

14. Neither can it be said that a Brahman alone is entitled to the 
rite of accepting a son, and that a Kshatriya is not 
entitled, since we know that the rite [of accepting 
a son] does pertain to them, from the following and 
other texts of Caunaka and others2 : A daughter's 
son as well as a sistcr^s son, are affiliated by Oudras.’^ 

Even so, in the marriage of a Brahman with the daughter of a Ksha- 
triya or other [lower class], by the Brahmya rite, the secondary rank 
must be admitted, both for the gift and acceptance ; otherwise they 
are principal. Thus two explanations [of the same rite] are [here again] 
opposed. As regards Kshatriyas, the admissiblility of all to Brahmya 
nuptials and the rest is in no degree contrary [to texts.] Even so Mi9ra 
in the Tantra Itatna has said : ^ The gift of sons and the rest inferior 
[or secondary].^ • 

15. ’ Neither arc we to suppose [absolute] property, ijierely because 

• . the laws of languago [admit the expression], own 

ti()t, daughter; for in the same way as we say 

^ own. father,'’ ‘ own mother,^ and the like, th^jexpres- 
sioh also ayses in speaking of kindred. If so* the power of the word 
^ own, ^ mig*ht^ likewise aifect the term kindred, for in dictionaries wo 
find : In the word kindred, the pTOiioun own [is f eminine] ; in soul 
[it is masculine]; in lUndred, it is [common to] three {genders] ; and in 
the expression peculiar wealth,^ it is neuter.^" 

IG. Ho^rever, since in the sixth book of the Mimam;5a, gift of a 
slave born in the family is mentioned, this point 
must be considered. Since property in the mother 
is wanting, from absence of the complete power of 
gift, acceptance, purchase, sale, and the like, then in the household- 
slave begotten on her, there is also an absence of the power, from the 
impropriety of it. This conclusion is conformable to the argument 
with' which we set out. 


(consistency pre 
served. 


• * y* 

l~Cole. Mit. 320. » 2 — See ppst, sec. 5th, para. 9. ♦ 

& 3 — In the Amara Ko^a, pa^e 108, the expression is ‘^Svostriyaii dhane*” signifvhr^, 
“ tfle pronoun is not ferainiue, m th'Sj word wealth,” instead of ‘ Svannije dhane,’ as here, 
Neither in the Trikandi, [page 7(\], nor in the Madini, [page 1^4], is the'reading like the 
Mayukha ; and ii)»the Benares copy, it is according to the Amara Ko^a, . 
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b E C T ] O N I J. 


•0/ Heritage, (Day a,) 


1. . Wealth not re-united, nor put back again into a common stock, 
and [still] admitting of partition, is Heritage. Bj 
Definition 'of the T mean to exclude wealth [never before 

joint* and now first] united for purposes of gain or 
LXXXIX. the like, because the term ^ partition of heritage,^ 

does not apply to dividing of [wealth] thrown 
together by merchants. In like manner we must also exclude re-united 
property, in the sense in which that term will hereafter be defined.^ 
Even as [we find] in the Srnrti Sam graha : That which is received 

through the father, and that received through a mother, is described 
by the term Heritage : The partition of it is now related. And in the 
Nighantu, if is caid : The learned define heritage to be, wealth of a 
father, which admits of partition.^"^ The word is merely put to 
denote relations in general, as a part for the whole. 


2. This heritage is of two kinds, obstructed and unobstructed. 

When the life of the owner of the property, or that of 
It is of two kinds, his SOUS, or other [heirs], is interposed, that [pro- 
1 porty] is [termed] bbstructed ; for instance, tlio 

^ ^ ^ wealth of uncles, and the like. But where ownership 

And unobstructed, accrues to sons, or other [next heirs], solely from 
' affinity to the owner, without reference to other 

means' of acquiring property, [the heritage] is then unobstructed, as, 
the wealth of a father. *This is the definition of heritage. 


8 E C T I O N II 1. * 


Of the rartition of Heritage. — (IJdya-Vibhuga.) 


1. This Narada declares -.2 Where a division of the paternal 
estate is instituted by sons, that becomes a topic of 
liligatiop, called by the wise, ‘ partition of heritage.’ 
The word sons includes [by synecdoche] grandsons, 


Definition 

Term. 


of the 


„ • l—J^ost, section 9th. • 

2 — Of the various rcajlings of this text noticetl by^Mr. C.olebrooke, in his note to 
Mit. page 24??, where it will be found, the author €ido]>ts the following, ‘ intryaaya. ’ 
prakalj>yafe,’ ‘^tadvivida padam,’ and ‘yatra*.’ 
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and the I’eat. And in the same way^ by paternal [fs intended the estate 
of] the grandfather and the rest. But Madanai has the very words, 
^ of a father and the rest.’ And this definitioil, of 
^ partition of^heritage/ has been declared. 


Tt may take plaee 
without the exiat- 
ciice of property. 


Even when there is a total failure of common property, a par- 
tition may also then be made, by the mere declaration, 
ake place f X j^xn separate from thee.’’ A partition may pven bo 
perty^*^^ a mere mental distinction. This exposition clearly 
distinguishes the various qualities of this* [term]. 



1. Manu After the death of the father and mother, the bro- 

thers, being assembled, may divide among themselves 
T\artition of the the paternal [and maternal] estate ; but they have no 
tlTke^^^Ucr at^^hre^^ power over it> while their parents live [unless the 
periods, viz. afterthe fitther chooso to distribute it].” By inserting the 
father’s death. word and the consummation of [boththnir] deaths is 

not required. Even thus, in the Madana Ratna and 
Smrti Sariigraha : A partition of the father’s wealth Tuay take place, 

eveii whilst the mother lii5:Gs, for this reason, that without her Lasband, 
the mother jioes not from her independence also derive ownership. 

A partition tlie mother’s wealth aiso may take place, in like manner 
while the father is alive, for, if there be issue, the lor-? [of the wife] is 
not lord of the wife’s Wealth. ”3 

2. This is opposed to a text of Brhaspati A On the demise of 

' both parents, participation among bi'others is allowed : 
Or before it, if the ^nd even while'they are both living it is right, if the 
bearing child- j^other be past child-bearing.” Narada Let son 9 
regularly divide the wealth, when the father is dead : 


or when the mother is past child-bearing, and the sisters are married ; 



1— The Madana Ratna, referred, to for tUa reading, by Mr. Colebrook\?, and 
formerly ihentioned, page 1 note. * 

% Chapter 9th, v. 104, Cole^Mit. 263. Jim. Va.q^age B, Digest 2d, 521, 

3 — Sec Section lOth on “Woman’s property.” 

4 -Cole. Jim. V,a. 23*36. Digest, 'sd, 18-78. 


5 — (.\de. Mit, 200. 
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or wliCTi the fathers sensual passions are extinguished.^^ Sensual 
passions, desire. IiJxtingnisJml, averse. The expression, and the sisters 
are married, must be taken collectively with [the mother^s] child- 
bearing, and extinction of [the father^sj passions^ after the simile of 
tlio crowds cyc.i 

3. Irautama -.2 After the demise of the father, let sons share his 
estate. Or, while he lives, and the mother be past 
Or, with the child-bearing, if he desire partition. From this 
anytime expression, if he desire, partition is declared legal 

also, before the mother is past child-bearing, by tlve 
father^s wish alone. 


4. Bi’haspati declares partition in some cases without his wish : 

The father and sons are ecpial sharers in houses, 
Partition of an- and lands, derived regularly from ancestors : but 
cestral property, sons are not worthy [in their ow]i right,] of a share 
gainst th^^S;her’T wealth acquired by the father himself, when tlio 
consent. father is unwilling From which it results, that 

sons aio worthy oi a share in property, ac(|uircd by 
the grandfather or other [ancestor], even though the father do not 
wish it. 


5. In the grandfathoFs property also, partition in some cases 
depends on the father\s pleasure, say Manu**^ and 
Vishnu : And if a father by his own efforts, recover 
[a debt or property unjustly detained] which^ could 
not be recovered before [by his father], he shall not, 
unless by his free will, put ^t into parcenary with his 
sons, since in fact it was acquired by hi mself.^^ Brhas- 
pati -A Over the grandfather’s property, which has 
been seized [by strangers], and is recovered by the 
father through his own ability, and over [any thing], 
gained by him through science, valour, or the like, 
the father^s full dominion is ordained. He may give it away at his 
pleasure, or he may defray his consumption with such wealth ; but on 
failure of him, the sons are pronounced entitled to equal shares.’’ 


With exception of 
such as he had re- 
covered by hia own 
exertions. , 


Over which, as 
well as over his 
own acquisitions, tlv 
father has full Uo- 
minion. 


1— That bird being fabled [from its singular mode of peering,] to look two ways at 
once, Cole. Mit. 358 note. 

2— CoxAbrooke, Mitakshara, 260, but I have here followed the translation given in 
Jimuta Vahana, page 24, as more jonformable to the doctrine of the Mayiikhi, which 
allows only three periods of partition. The Mitkkshara on the other hand asserts, four, 
and in support of this doctrine, divides this very woxt of Gautama into three portions. 

8 — Chi.p. 9th, verse 209. Cole. .Tim. Va. 28. — Mit. 270. Digest 3d, 33, and the note 
tnefe. 

4~Cole. Jim, Va,, 134, the reading of which,, * Bhogancheva,’ is here followed, Di- 
gest, 3d, 32. 
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Circumstances in- 
V a 1 i (I a t i n g the 
father’s power. 


t). Narada father wlio is afllicted with disease, or influ- 

enced by wrath, or whosci mind is engrossed .by a 
beloved object, or who acts otherwise than fhe law 
permits, Ijas no power in the* distribution of the 
estate.^^ Harita If the father be free from de- 
sire, old, perverted in mind, or long afllicted viHh disease, partition of 
liis wealth [niay be made].’^ Free from desire, according to 1?he Madana 
liatna, means, without desire of partition. Fcrverted ui mind, follow- 
ing practices contrary to law. The sense is, ^ that partition may be 
made, even against the will of [such a] father.^ 


7. Harita says, that when the father is incapable, partition takes 
place by the concurrence of the eldest son :3 Ihit 
if he be decayed, remotely absent, or afflicted with, 
disease, let the eldest son manage the affairs as he 
pdeases.^^^ Cankha and Likhita If the father bo 
incapable, let the eldest son manage the affairs of 
the family ; or, with his consent, tlao next brother 
conversant with business. TIlc vcrf the one born 
after him. Partition by the pleasure of one capable of 
the maintenance and other [care] of the family [is intended]. From this 
it results that if all bo so [qualified], it is [immaterial or] undetermined. 


XOII. 

The eldest sou, in 
that case, manages 
the estate and the 
distribution of it ; 
or the next after him, 
with his consent. 


8. Yajiiavalkya :q When the father makes a partition, let him 
separate his sons [from himself] .at his pleasure. 
On voluntary par- either ^dismiss] the eldest with the best share, 

shared defined.^ he choose], all may be equj^l sharers/^ A 

• voluntary partition alone [is denoted] by the last 

hemistich ; since the dependance of the will in the two cases meiA 
tioned, has been aboye declared, from the impropriety o^^ihdepen- 
dance ; [and further]* from the inconsistency [which would result 
in such ciSnstiviction] of the text : [For then ho might give] to one a 
lakh [of rupees] ; to another a single kauri ; to a th.’rd, nothing at all; 

wjiich would be no [fair] exposition [of the law], A 
Partition by de- distinction in the share of The eldest, is noticed by 
^ * •Manu -J The portion deducted for 4:1^0 eldest, is a 
twentieth part [of the heritage], with the best of all 
the chattels ; fbr the middlemost, half of that, [or a fortieth] ; for tho 
youngest, a quarter of it, [or an ’eightieth] But, if thei'e be no deduc- 


l__Cole. Jim. Va. 52.~Mit, 2G3. Digest 2d, 541. 

2 — This text is found, but with a different reat^iug, in Ode. Jim. Va. page 19, to 
whi^, with the note there, the reader is referred. 

3— Cole. Jim. Va. 19..Digest, 2fl, 527. 

4-®The first liemistich. of the stanza of ^hich this is the sequel, oecurred'beforeAt 
sec. Ist, para. 4. , , ’ 

5 — (i^lc. Jim. Va, 19. Digest 2d, 533. * 

6 — Cole. ]Mjt.,258. Jim. Va. 5J. Digest !^d, 539. 

7— Chap. 9th, vs. 112-116.117. Digest 2d, 548-52. 
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lion, tlie shares must be distributed in this manner : Let the eldest have 
a dojable share, and the next born, a share and a half, [if they clearly 
surpass the rest in virtue and learning ;] the younger sons must have 
eacli a share : [if all be equal in good qua,lities, they must all take share 
and share alike/^] 


xoni. 

Prinio^enitura 
case of twins. 


9. Between twins, the birthright of that one lirst born is thus 
declared by Manu d The right of invoking Indra 
by the texts, called Svabrahmanya, depends on 
actual priority of birth ; and of twins also, [if any 
such be conceived] among [different] wives, the 
eldest is he, AA^ho was first actually born.'’^^^ : Among 

twins, to him whoso face [kinsmen] first see after his birth, belong 
[the privileges of] male offspring, [the right of performing obsequies] 
for his father, and [the honours cf] primogeniture.^^ 

10. However, in the Pinda Siddhi and other medical books, the 
right of primogeniture is aAvarded to tlio last born [of twins]. This i>s 
opposed by the above [texts] in the matter at issue, because it has no 
foundation in‘'the sacred Avritiugs ; like as : “ Purification ensues after 
a month [to Cfidras.^^] KoAvever, the right of primogeniture of tho 
last born is declared in tho Bhagvata,^ in this text and tho like : 

When a double feetus is conceived, tho last conception is that first 
brought into the worlcl.^^ [But] this doctrine is aLso opposed to tho 
above texts [of Manu and Devala], whilst in the Puranas, many prac- 
tices arc disclosed, contrary to the written law. According to some, 
the question ought to bo decided by the customs of the country. But 
what 1 stated aft first, [in favour of the first born], is the proper doctrine. 

] ],.• And this partition by deduction, is not respected in the Kali 
Partitionbydcduc- [o^' age, for it is one of tfio things [expressly] 

illegal iu set aside in the present age, as has be(n already 
proved by me in" my Samaya Mayukha, • 

-I 


tion, 
modern times. 


12. Narada allows the father a double share -A 
Tho father, in par- Partition, reserve tv/o sf 


Let the father, 
ares for himself.’^ 


tition with au only This text relates to an only son. For itl the Madaria 
son, takes a double Jiatna is this of Oankha and Likhita If there be 
one son, let [tho father] himself reserve two shares, and 


1 — Chap. 9th, V. 12G. Digested, 577. 

2- -This following text, is found in the Digest 2d, 578, attributed to Devala, and not 

Manu. t, 

a 

3 — In the tliird Skanda, treating of the birth of Tliranyakaaipu, and Hiranyaksha 
twins, Di^ityas, produced by Diti, one of cl^ Avives of Kasyapa Rishi ; th e first hemistich 
of the text is omitted by our author, probably from its cjrtreme grossness. ? 

4“t!ole. Mit.; 278, .Jim. Va. 35-41. Digtfist 3rd, 43. 

5- — Jim. Va. 44 Digest 2d, 555, where the same gloss is mentioned nearly iu fjie 
words of our author, though it is not found in the Madana Pkrijuta, which is probably 
the one alluded to here. 
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xciv. 


the best of the slaves «an(i cattlo.^^ The word chie relates to the most 
excellent. By tlie author of the Araara [Kosha], 
‘chief/ ‘other/ ^ only/ are declared the synoiiymes 
of one. All which^ accordi;ifi^ to the Parijata^, denote a son well 
qualified. « 


13. Brhaspatij however, declares the right to only an equal share 
with his sons, even if there be only one, in property 
acquii*ed by the grandfather d In wealth acquired 
by the grandfather, wliethcr it consist •of moveables 
or immoveables, the equal participation of father and 
son is ordained.” Ya jnavalkya “For the owner- 

ship of father and son is the same, in land which was acquired by i hc 
grandfather,* or in a corody, or in chattels [which 


The only son baa 
even a right to half 
tljc ancestral pro- 
perty. 


x\nd no other 
division of ancc.stral 
property is legal. 


belonged to him].'*^ Katyt 


' When the father 


ind the sons even, take all that, which has been 
made upon the common wealth, in equal shares,, it 
is called a legal partition. 


14. As for this text of Yojfiavalkyj^ “'A legal distribution, 
made by tlio fnthei-, among sons separated with 
greater or loss shares, is pi’onouncod valid/’ accord- 
ing to Madana, Vijnane 9 vara/ and others, it means, 
‘ If the [distribution], made by the father bo legal, it 
cannot l)c set aside. This text again, of Narada 
“ For such as have been separated by the father with equal, 'greater, 
or less,’ allotments of wealth, that is a lawful distribution: for the 
fatlihr is lord of all,^^ relates to the former ages. 


Two texts ap- 
parently to the con- 
trary, explained 
away. 


15. Ill a case of ^qnal partition bctweeji a father and , Lis sons, a 
share belongs also to the wife; says Yajiiavalkya 
“ If he make tl]e allotments equal, his wives, to 
whom no separate property had. given by the 

1ms band or the fa.ther-in;law, must bo rendered 
jiai’Iakcrs of like j.)ortions.’’ If aaiy had been given, 
they are only to get half, for lie adds*:'* “Or if any 
liad been given, let him assign the half.” Thehalf ; 
meaning, so^ much as, with what had been before 
givmn as separate property [stridhanaj, will make it 
equal to a, son’s share. But if her property * Ixv. 
[already] more than such share, no share [belongs to her.] 


In (Mjii;il p/irtiti*on 
between n father and 
his sons, the mother 
gets a share. 

xcv. 

To be made by 
additiojis to h*M’ 
privat(^ property 
pre viou.sly received. 


i — Ijin, Va, Dj^gc.s^ ad, 111 

o_ (Job'. Mit. ‘277-S : Jim. Va. 25 ; Digest Jd. Jl. see. Isf, paia, -V 

— 4---Co]'J. Mit. 2d2, Jim. V^. 50. Digest 2<i, .51S, r 

* * 

2d, 547. Jim. Va. 5o 

G-’-Cy,le. Mit. 2CL Jim. Digest rul, II, Ivcporis Isl* 51 

7 -Colc. Mit, 2Cd-475 
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16. The same author treats of a want of wish to participate, in 
the case of a son able to earn, and not desiring a 
Resignation of a share ;1 The separation of one who is able to sup- 
cer&oms is not desirous of participation 

to prevent future bc completed by giving him some trifle/" 

claims. According to the Mitaksharjl it means that : ^ Any 

'' thing whatever may be given, for the sake of pre- 

venting the desire being entertained by his sons, of receiving [a share 
of] the heritage," 


1 7. An equal partition, after the death of the father, is declare-d 
in another smrti Let sons divide equally both the 
Partition after the effects and the debts, after [the demise of] both 
equal. * ^ parents.'’ Harita . ‘‘ When the father is dead, the 

partition of thci inlicritancc should be made equally.” 


18. Yajnavalkya :4 Of heirs dividing after the death of tluj 

father, let the niotlier also take an e(|ual share."" 
^+1 Yishnu Mothers receive allotments according to 

eqnal^share^wHhVhc shares of sons.” In another smrti [it is said ;] 

sons. A mother, if she be dowerless, shall in a partition 

by sons, take an equal share."" The meaning is, that 
if she have dowcr,l> she shall take only as much as, with that dower, 
will make her an equal sharer with her sons. 13ut no share [belongs 
to her], if her property be more than such share. 

19. ' Vyasa7 declares the [right to j share, oven of a stepmother, 

As do the stefi grandmother : Even childless 

jnotlieral^ and ^pa- ^^ives of tlic father are pronounced equal sharers ; 
ternal grandmothers, find SO are all the paternal grandmothers : they are 
XCVI declared equal to mothers."" From this [word] ally 

the step-grandmothers also are to bo included. 

20. ' Y;ijfiava)kaya declares tlm mode of partition among the sons 

' of diTercnt brothers Among grandsons by dif- 
Fartitions among ferent 'fathers, the allotment of" shares is according 

brothers,' is aowra- fathers.” It means, tL-at if. there be one son 

ing to their fathers, of onc, two sons of a second, three of a third [or 
the like,] their shares will be solely according to the 
number of the fathers, and not in the number of the sharers themselves. 


1- Oolc. Mit. 262. Jim. Va. 62, Digest Jid, 65. Reports 2d, 8-66.'). The subsequent 
quotatibii, as of Vijoanci^rvara’s comment on this text, seems imperfect. Cole, on Obliga- 
tions, page 25. but with regard to debts, sec post, Chap, hth, sec. 4th. 

2— Yaifiavalkya Mit. 263. Jim. V&, 55. Digest 3d, 78, Cole, on Oblig. page 13S. 

3 — Jim Va. page 61, where the word jfather’ is omitted. 

4 - Cole. Mit. 285 ; Ilcporr^2d, 4.54. V-Jim. Va. 64. Digest 3d, 15. 

6 — Dhana, wealth, taken as before in that sense, of s''parate property, para, 15 

7 “-Jim. Va. 64, Digest 3d, 12. Reports 2d, 452. 

' S — Cole, Mil. 276. Jim. Va. 60, Digest 8d, G. 
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21. KatyayanaA Should a youutyer son die before partition, 
his share shall be allotted [by the elder brother] to 

Brother’s sons aLso gQH provided he had reeeiv^cd no fortune from 

share with their iiii- ^ . li! i.i >’ u rin x j ^ in 

ms ^randtathcr. ‘ J liat son s^ son sliall receive 
his father’s share from his uncle, or from his [uncle’s] 
son ; and the same [proportionate] shn.re shall, lie allotted to all the 
brothers according to law.” Or [if that grandson bo also' dead] his 
soh takes the share ; beyond him succession stops.” 
^Imrnofarther youiujer So)!, [iMiuja] denot(\s also that the eldest 

[is bound to portion off his brothei*’s s,on]. tSfoys 
at the great grandson. 


sons, 


22. Wo must thus understand it : The son of the groat grand- 
son, or the rest will not, on tlie death of tlie father- 
:ibovc'resfr'ktimu*‘‘' [gi'andfatliev, and great, graudfatliev, witliont inter- 
vjil after the deatli of the great-great-] grand fat! ler, 
obtain his wealth, being of another [line], so long as his son, or otlier 
[heirs] are alive. In default of sou, grandson, [and great grandson] 
in the general [family] only, he also will take [the succession].’ 


23. And this does not refer to an nndividod family, but to a re- 
united one. For it is said by Devala Partition 
Kcfemiig it to a ^ heritage among undivided parceners, and a 
only, second partition among divided I’elatives living to- 

^(jYjj gether [after rc-uiiion], shall extend to the fourth 

in descent this is a settled rule.” And^t Be it 
debt, or a written contract ; or a house, or arable land, descended 
from his grandfather, he shall take his due share of it, w hen he comes, 
even though ho had been very long in a foreign country.” If a man 
leave the common family and reside in another prcvvinco, his share 
must undoubtedly be gi^entohis male descendants when they Mppear.” 
It means ; ^ between the great-great-grandfather, and his sons, 

separated when in a state of union, and [afterwards] re-united.^ 

21. This refers^ to those fixed in the saiiio district ; because, 
wheye they reside in difleront districts, it will 

Removal of the descend even to the fifth, as is declared by Brhas- 
iimitation in case oi • i c • i - i i r n 

residence abroad. pati, in treating OI residence in other lands Jic 

he the third person, or the fifth, or oven in the 
seventh, [tliat is, in the second, or fourth, or even in the sixth degree), 
he shall receive the share that gradually descends to him, on full ])roor 
of his birth and family -name.” 


1 — Pigest .Td, 7. Both the readings noted ther ; arc tlirowii out I)y the .'uitliorj wh'» 
reads “ annja,” instead of “nije.” 

2 — This is an apparent interpolation of the words following betwcM'n the brackets, 
in italics, as they are found only in the Benares copy. 

' ‘ -Digest 3d, 10. 

4— Digesl 3(1, lU, dini. Va. itO : in both the text is assigned U* Bihaspaii. 

5— Digest 3d, 441, dim. Va. 11<>. 
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25. I^rluispatii (iedares a partition in some case according to 
tlie inotliors : If there be many [sons] sprung from 
Tartitum ia accord- one [father], alike in number, and in class, but born 

illlarcthcirZi^iS mothers, partition must bo made by them 

of equal number. according to law, by the allotment of shares to the 
nicthers.’^ Vyasa :2 If there bo many sons of one 
man, by ditt’crcnt mothers, but equal in number, and like by class, a 
distribution among the mothers is approved.’’ 


Jf not, then ac- 
cording to tlic nnm- 
ber of the .sons tiicm- 
sclvcs. 


Igve four slmres, or three, or two, or one ; 
classes. the children ot a Ksliatnya Jiave three portions, or 

^CVIII, two, or one ; and those of a Vaicya take two parts, 

or one.’ ,s*o?/.s* o/* u. Bvahnum, that i.s, borne to 

liim by a Hrahmaiu, a Kshatriya, a Vaicya., and a Cudra. ^.Fliose of a 
E^shatriya, those by a Kshatriya, a Yaicya, and a Cudra. Those of a 
Vaicya, those borne to him by a Vai 9 ya and a Cudra. 

28. Bi’haspati -A Land, obtained by acceptance of donation, 

must not ho given to the sons of a Kshatriya, or other 
Landisconlined to wife of inferior tribe : even though his father give it 
the son bormi by the JhnhmaiTi nuiy rosunio it when 

alone. ,• * li IS father IS dead. IJevfda. :-> iiie son begotten 

on a (•hidri woman by Juiy m m of a twice-born class, 
is not entitled to a share of land : but oiio begotten on he., being of 
equal class, shall take all the prope rty [whether 1;md or ckadtels] : thus 
is the law settled.’’ Of hiiul, acquired by purchase, and the other 
modes also. Yet lie docs obtain a share of the [moveable] wealth. 

29. But the son by a Oiidra woman, not le^^ally married, does 

not obtain a share, even of tlie moveable property. 
Illegitiinate sens And Mami :1> The son of a Brahman, a Kshatriya, 
do not inherit even ^ A^aicya, by a woman of the servile class, shall 
inherit no part oi the estate | unless he be virtuous; 
nor jointly witli other sons, unless his mother was lawfully married :] 
Avhatfcvcr his father may give him, let that be bis own.” 


20. Brliaspati- gives this opposite example : 
,bcn ac- Among brothers, who are equal in class, but 
n^them- regard to tlic number [of sons produced by 

each mother], the shares of the heritage are allot- 
ted to the males [not to their mothers].” 

YajnavdlkyaS states a partition among sons of different 
classes : d’he sons of a Brahman, in the several 


.XCVIII, 


1 — fJirn. Va. fiT, OigCKt 2<l, 575. 5 — Jim. Va. 57. 

2 - Digest 2d, 570. 3 —Cole. 201. Digest 3d, 114, 

4— (’ole. Mit. 20C. Jim. V:V. 147, Digest 3d, 130. 

5 — This Is cited in other books as a text of Efhaspati : Jim. Va. J48, Mit. 292, 
Digest 3d, 133. 

0 - Chap. 9th, 155, Mit. 293, Jim. Va. M9, Digest 3d, J30. 
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30. Brhaspati declares tliis distinction atter the fathcr\s death 0 
‘‘ The virtuous and obedient son, borne by a Cijdra 
luaiutaincd^^^^ woman to a man who has no other offspring, should 

obtain a maintenance ; and lot kinsmen take the resi- 
due of the estate.^^ Gautama A. son by u Cudra woman, born unto 
a man who leaves no [legitimate oltspring, shall,, if he bo strictly obedi- 
ent like a pupil, receive a y^rovision for his mainten?^ce.^^ A 
for Ills maintenance or, ^ as a means of livelihood.’ 


11. 


Shares of sons 
begotten in inverse 
Older. 


rhe same author Sons termed Bratiloma | shall have an 
aflotment] similar to that ot tlio son y:)rodnc(nl by a 
woman of the servile class. Sons tionmul Fratllonuf , 
meaning, those produced by a woman, higher tlian 
the begetter with resyiect to class. 


32. Yaj naval kya4 states a distinction with regard to a son begot- 
ten by a C,)udra, on a woman not married to him ; 

Even a son begotten by a Oiidra on a female slave, 
may take a share, by the father’s choice But if tho 
father be dead, tho brethren sliould make liim y:)ar- 
takor of the moiety of a sliare.’’ Choice, the y:)leasuro 
of the father. From sy)ccifying Inj a Qtidra, it is 
clear, that a son begotten by a twice-born man on a 
female slave does not obtain a share, even by tho fathei’’s choice : 
Neither after the death of tho father, will he get the half ; nor, ni tho 
absence of sons or other [lieirs], will ho get the whole, ddiis is tho argu- 
ment of the Madana Katna, and others. 


Illegitimate .sons 
of CJudras take a 
XebX sliarc by the 
father’s choicii ; and 
may claim lialf a 
share after bis death. 


A* son born^yifter a 
yjartitioii Ir the 
fathers, alone .mc- 
ceeds to him. 


33. A distinction is thus declared respecting a sen born after par- 
titiom : One bora [to a man] separated [from his 
sons] will alone take tho father’s [wealth].” Bfli- 
asyoati “ All the wealth, whicli is ac(]uired by tho 
father himself, who has made a partition with Ins 
soi¥s, goes to the sons begotten by him after the 
partition : those born before it, are declared to have no right. As 

in the wealth; so in ihe debts likewise, and in gifts, yoledges, and pur- 
chases.” They have no claims on each other excoy)t 
moiTming ami libations of waten ” If 
tain circumstances. there be nothing but debts, then that [son] is not 
even bound to yiay those debts, without receiving'a 
share from those formerly separated ; for, as will afterwards be 
shewn ,7 lie who takes the estate, must be made to pay the debts 
of it.-” 


Va. 149, Digest 3d, 13U. 2— Digest 3d, 130. 3— Digest 3d, MO. 

. 4— Colo. 322. Jim. Va. 153,*' Digest 3d, 143. 

5 -Cole, Mit. 281. Jim. Va. 137, 8. Digest 3d, 49, 435. G-Jiiti. X'a. VAS. 

7 — Post chap. 5tb, section 4th, yiara, U*. 
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4 k 


F*ut ro-iniiou with 
tlio father givcH a 
light to .share wilh 
tliat sou. 


r>iit if any (me of tlumi liavo ro-iinited [with the father], a 
partition with that [sou born after partition] Rliall 
1)(^ nntdt‘. As is declared by Mann d A son born 
after a divi.sion, shall alone take the paternal wealth : 
or he shall participate with such of tlie brethren as 
niV* re- united with the father/^ 


44ijrhividkyn- state.s a distinction, at a partition after the 
fath(‘r^s death, Avith respect to a son borne imine- 
rcMr-inl to ]»osthu- hiatelv afterwards, by a mother^ or step-mother, or 
luoius s-ous’ hIuuts. brother's wife, whose pregnancy was uncertain : 

‘‘ When tin? sons liavc been separated, one who is 
[afrerwaids] born, of a woman ecpial in class, shares 
the (bstribution.” 4’he partition is to he thus etfocted : Something is 
to be eont I’iliuled by all the l)rodiers, or others [who had previously 
sliai'ed], ea,(‘]) sonn^tliing out of his own share, nntil the [posthumous 
spns’s] shar(.‘ is ecpial to their own. Ahslinn :•> Sons with whom the 
father has made a partition, should give a share to the son born after 
the distribution.’/ 


Deduction to b( 


4G. And this we mast understand as allowing for [subsequent] 
expenses and income. For if it be so, then, says 
the same author d His allotment must absolutely 
p(!iise.s and income. made, out of the visible estate, (‘orrectod for in- 

come and expenditure.” Out of ilio visihlc cdafcy 
out of the wealth actually forthcoming 


rartiti<->n nottolx-' 
made fitt delivery of 
])rcgnaut women. 


7. At 4he time of a partition among brothers, this distinction i.s 
noted by \4isishtha Partition of heritage [^takes 
place] among brotliers, [having Avaited] till after the 
deliv^u’y of such of the won^en as are childless [but 
pregnant].” Havutg tvaltcd is omitted [and sup- 
plied]. ^ • ,* . 

o8. A further distinction in a partition after death of the father, 
is stated by Bihaspati d For younger brothers, 
Initiatnm of investiture and other ceremonies have not 

younger brother.s. t.i - it 

been performed, their elder brothers shall perform 
them, out of the collected wealth of the father.” The term yaviyasah, 
[is substituted for yaviyaihsah, with tiie freedom exercised by ancient 
sfiges] after the manner of the Yedas, by omitting the regular inflection 
[numj and the prolongation of the vowel [dirgha]. 


1 — Chapter 9th, v. 216. Cole. Mit. 281. dim. Va. 136. 

Digest 3d, 50. The tran!?lation of the Mitakshara is folloAved. 
o— Cole. Mit. 280, Jim. Va. 13B. Digest 3d, 436. ^ 3— Jim. Va. 138, Digest 3d, 51. 

4— Yajnavalkya [in contiiiuatio.a of his text partially quoted above]. Cole. Mit. 282. 
Jim. Va. 138, Digest 3d, 436. 

5 — Cole. Mit. 283, Jirr. Va. 39. 

0 — D^est 3d, 101. where the subsequent explanation is noticed. 
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OF NiLAKAMTHA BHATTA. 

39. The mention of brbthers^ brings in the 

And of sisters, to sisters also. Even so the same author : And thqse 
be made by the eldCvSt • i j t. x 

brother out of the married daughters who are as yet uninitiated, 

oomrnou estate. must be initiated, by their eldest brother, even out 

of the fathers wealth, accoi'ding to the [usual] rite/^ 

• 

40. Yajnavalkyal [premising] : Uninitiated brothers should bo 

init^iated by those, for whom the ceremonies have 
Cl. been already completed states a distiiictiofi in re- 

* ^ , gard to initiation of sisters : But sisters should be 

Amount to be W- p • • • • i 

allowed for marriage disposed OT 111 marriage, givii/g them as an allotment, 

of daughters. the fourth part of a brother’s own share meaning, 

that a fourth part of such share as would be allotted 
to a son of such class as the sister [happens to be,] being given to each 
sister [according to her rank], they arc* to be initiated. 2 

41. For the sake of consistency in deciding upon taking the heri- 

Uige Yajiiavalkya*^ gives this [detailed] description' 
and principal aiid^secoiidary : Ist^ The legitimate 

son, [aurasa] is one procreated on the lav^ful wedded 
wife : 2d, Eipial to him is the son of an appointed daughter [putrika] : 
3d, The son of the wife, [kshetraja] is one begotten on a wife by a 
kinsman of her husband, or by some other relative : 4th, One secretly 
produced in the house, is a son of hidden origin : 5th, A damseFs child, 
is one born of an unmarried woman : he is considered as son of his 
maternal grand-sire : Gth, A chi^d begotten on a woman whose •[first] 
marriage, had not been consummated, or on one who had been de- 
flowei^ed [before marriage] is called the son of a twice-mai*ried woman : 
7th, He whom his father or his mother give for adoption, shall be con- 
sidered as a son given [dattaka] : 8th, A son bought, 4s one who was 
sold by his father, and dkother : 9th, A son made, is one adopfeTl by 
the man hi®iself. 10th, One who gives himself, is self-given: 11th, 
A child, accepted while yet in the w^mb, iso ne received with a bride : 
12th, He who is taken for adoption, having J)eei> forsaken by his 
parents, is a deserted kon.’’ • 

. ^ • 

42. The*fe^/’^f>Ha/e .vom, born of a woman of oipial clasfe, and law- 
fully married, is -the principal, [Of those secondary]. 

• k 

43. The 6V7i of an appomted daughter, is of two kinds : Of which 

the first is thus explained by Yasishtha :4 Tins 
<iamsel, who has no brother, 1 will give unto thee, 

only the 2d- decked with ornaments : the son, who may be born 

• 

_ ^ » 

♦ 

^ 1 — Cole. Mit. 285>C, Jim. -Va. 65. Digest 3d, 96. Reports 1st, 419. • 

2— Or married, since marriage is the only one of the r^ca of initiation [sp^hskara] to 
Vh»h a female is entitled. See^note to page 289 of the Mitakshara. • 

• 3— Cole. Mjt. 301, Digest 3rd, SCO, ct.* 

4— Cole. Mit. 303, Jim. Va. 153. Digest 3d, 171. 

• 7 
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of her shall be my son.'’^ And the other [kind] is thus noticed by 
j the same -.1 The appointed daughter is considered 

to be the third [description of sons].” In this case, 
the father’s obsequies and the like, are to be performed by the 
[appointed] daughter alone. 


44. The son of the wife, is one begotten on the wift3 of a brother 
2^1 or other [relative dying] without male issue, under 

the orders of the eldest brother, by [his] younger 
brother, or other [relative as the case may be] being of the same lineage. 


45. The son of a twlce-marricd woman, is he who is produced of 
the second marriage of a woman, whether a virgin 
unenjoyed by her first husband, or whose first mar- 
riage had been consummated. 


40. Hero we must mark, that with the exception of the given son, 
[all the other ten] secondary sons are set aside in 
^ ‘ the Kali or present age, for wo road, in the prohibi- 

tions of it. “ The acceptance likewise of affiliations, other than those 
of a legitimate and adopted son, "^’2 




S E C T 1 O N V. 


On Adoption (Dattahaf 


1. Manu says 0 Ho is called a son gi'ven [dattrima], whom his 

. , father or mother affectionately gives as son, being 

an ^ alike [by classj, and in a time of distress ; confirming 

tho gift with water.’^ According to Madana : ‘^Tho 
disjunctive ^ or,’ means, that if the mother bo not present, tho father 
alone may^givo him away ; and if the father be dead, the mother tho 
same ; but if both be alive, then even both.^ From his using the word 
in distress, (it seems that) if not in distress, he must not be given. 

I 

2. Vijnane9vara^ says, ^ This prohibition regards the giver only 

(and not the gift) ; as affecting the person, and not 
religious ceremony, [kratvartha’P But it is not 
well as t^c giver. y 4he certainty of the religious ceremony is 

ascertained from the invisible [or prospective] nature 


^ 1— Cole. Mit. 304. 

2 — See “ General note” to the translation of Manu • page 365, text, number 8. 
3--Ohapter yth, 168. Mit. 309. Digest ^d, 258. Keports l8t,*193. 

Mit. 309. 5— Cole, Mit. 249. 
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of this [rule regarding gift of a son] in the te^t. Or^ if indeed a 
visible [existing] object [be allowed for obviating the exception^ as to 
distress], still, by reason of the absolute necessity for the object of tbe 
rule being prospective in regard to the theme in hand,, in going beyond 
it, the establishing of the invisible [prospectiv^e] benefit produced by 
the ceremony, and not before existing, [is brought ^.bout]. Some how- 
ever say, ^ To the word distress, the sense of a prohibition does not 
apply, because of the twant of that quality of the Parisankhya rules, 

^ [which would shew] non -existence of distress, by 

the absurdity they would involve, among other 
things, of quitting the straightforward sense of, the text : and that wo 
recpiire only to suppose some sign or motive of distress ; not that, 
when distress is the inciting motive, by not giving tlie son the crime 
of [not relieving] distress [will l\e incurred] ; because the mere con- 
nexion of name and person in this text is to be understood, and thcro 
is, in [declaring] the necessity of distress, a want of the actual comple- 
tion of the gift. 

3. Moreover, the assertion made by him [Vijfiane^vara] in his 
chapter on marriage^ that : ^ In transgressing the pronibitfon against 
[espousing] sickly brides, ;md the like, it is merely an opposition to a 
manifest object, [or rule], whilst the state of a lawful wife is superin- 
duced notwithstanding,’ is by the above argument overruled. 


4. according to Medhatithi, means, ^ not by tribe, but by 

qualities suitable to the family : accordingly, a 
A disputbd term Kshatriya, or a person of any other irtferior 

given son [dattaka] of a Brahman a. 2 
But KuHuka Bhatta says, it means ^^equal in eJass^y 
and this is correct; for |Yajfiavalkya, after enumerating the.^welve 
sorts of son^, in this way : Tlie legitimate son is one procreated on 
the lawful ^fedded wife &c., says This law is propounded by mo 
in regard to sons e((ual by class.” And this 1 will makg clear by two 
texts of ('annaka, to Ve cited hereafter [para. 9]. Vjjhane 9 vara also 
declares the same A By the oldest son, as soon as born, a man 
becomes the father' of male issue "^for the eldest chiefly fulfils the 
office of a son, and is therefore not to be given.’ And this prohibi- 
tion also regards* the giver only, and not the taker, according to the 
same authority 


• 1 — AIoliaraclbyAya, vivUia prakaraiia, Ic.*# G, page 2nd. . 

‘2 — Colo. Mifc. 1100 note, where our Author ib notified— Datt. Mim. 52, I)att. Chand. 
150. Reports 1st, 193. ^ ^ 

• 3— Mit. 520, di’in. Va. 151, Digest 5d, 275. 

^ 4__]Vl Jt. 310, quoting Mann,* chaj)tor Otli, 106, the lirst hemistich hpre, and the last 

in thT next paragi’aph. ^ t ^ ^ 

5 — It is nut however very deaf that such is the intent of the Mitakshani 
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Maitra Vanina is alone denoted as the object, as is the most fit, from 
his act of uttering the summons in the formula : The holder of the 
stick [he who personates Maitra Varuna] then utters the invocations 
[to the deities, fcr their presence in the sacrifice]/^ Even so, in this 
place, since the state of non -release from debt [results from want of a 
son]; and because the sixth case [of Oudras, in the text] has the sense 
of the fourth [to or for], therefore both the daughter\s and the sister's 
son alone, are to be admitted for Cudras, as the means [of relieving the 
father from debt] . So, by the propriety of only these two, the purport 
of the restriction of the rule is declared : thus, The daughter's son and 
the sister^s son alone aiie for Cudras/^ Rut if the impossibility of it for 
Cudras [be urged], by reason of the impropriety of the restriction, [I 
answer] ; they are both exhibited by the texts as the objects for Cudras 
alone since it would be absurd to make the restriction apply to the agent, 
[parisankhyji] in respect to Brahmans and the rest. 

11. 4'hereforc the daughter’s son, and sister’s son even, are the 
most proper for Cudi’as : In default of them, another 
Conclusion drawn also [may bo adopted], if of similar class, as declared 
that they are ti c j same author [para. 9]: Of Cudras from 

Ciidras. amougst those ot the Cnidra class. this word, r hr if, s', 

is not [necessarily] implied, by its connexion with 
daughter’s sou and sister’s son,’ alone, for there is no [necessary] mu- 
tual connexion between the states, of ^daughters son, sister’s son, and 
common caste And there is a risk of our [thereby] 
making an absurdity of parallel passages of the same 
author. This is fully explained by my father in his Dvaita Nirnaya, 
and the same is the rule [ilchdra^ ordained by sages. 


12. And the assertion of their right [to adopt] being demonstra- 

• ble in the very same way, at| [the argument upon] t he 

Assertion to the word Nishadastha pa4i,i the assertion in the Cihldhi 
Cn^^dhi^lveka com tha,t Hhere is a want of title fo.' Cudras to 

trovertod. ’ celebrate the acceptaiico of a son with a Horna 

authenticated by Vedaka mantras,’ is hereby refuted. 

13. The lloma however, being accom panic with mantras, must 

be celebrated by them through the instrumentality 
Ceremony, for gf a Brahman, in conformity to the text of Para9ara : 
mean?’ of When fasts, vowb, burnt saciificoB, ablution at a 
man. tirtha, silent meditation, or prayer, and the like, are 

performed by a Brahman [on the part of another] 
the benefit of them accrues to him who caused their performance.” 
And the very same is declared, both by Bmartha and Harinatha. 


1 — [‘The lord of those r^sidin''^ among the Ni.shad;m,’ who might be of any caste, 
and therefore entitled to adopt; but w'hcn read Nish^da sthapati, ‘ the Lord of the 
Mishadas,’ thao is, one o, that caste, he, as being lower than a Cudra, "’onld not adopt, 
in the pr >por form. J 
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14. However, what [in Bceining contradiction] Para 9 ara himself 
adds : The Bmhmana who, for the sake of dakshina 
performs Homa with sacrificial materials furnished 
by a Cfidra, ^hall himself heamie a Gudra and the 
Cudra shall become a Brahmana,^^ means, according to Madana, that 
tlie whole benefit of the act accrues to the Cnidr^, whilst the crime 
fully attaches to the Brahmaria. 


One law, for 
women and Cndras. 


15. The I’ight also pertains to women, equally 
as to Ciidras, by reason of the text : Wi^men and 
Cildras are governed by the same law/^ 


16. Vasishthad Man, produced from virile seed and uterine 

blood, proceeds from his father and his mother,!^ as 
The proper oh- an effect from its canse. Therefore his father and 
pointed out. mother have power to give, to sell, or to abandon, 

their son. But let no man give, or accept, an only 
son : for he is [destined] to continue the lino of his ancestors. Let 
not a woman give or accept a son, unless with the assent of her hus- 
band.'^^^ A. person, being about to adopt a son, shoufd t^fke an un- 
remote kinsman, or the near relation of a kinsman, having convened 
his kindred, and announced his intention to the king, and having 
offered a butlit offering, with recitation of the prayers denominated 
^ vyahriti' in the middle of his dwelling. But, if a 
doubt arise, let him set apart, like a Cudra, one 
whose kindred are remote ; for it;, is declared [in the VedasJ : ^ Many 
are saved ^by one/ When a son has been adopted, if a legitimate son 
be afterwards born, the given son shares a fourth part."” • 

17. Therefore, if there must be an order from thejiusband, it is 

for a married woman only, as above shewn ; hi;i] for 
^ Deduction a widow, even without it [adoption] may be made, 

power to adopt. with the permission of hor father, or, on failure of 

him, of the relations [Nyiiti] undpr .this precept : 
Let a female be taken care of, by her father w'hile a child, by her 
husband when married, and by her sons, in her old age. If none of 
these exist, let her Other‘relations [Nyati] take care of her.* .A woman 
is never fit for independence.^^ This has been declared by Yajna- 
valkya^ only with reference to difference of age, and the circumstances 
of a woman, being under the power of her husband. In case of his 
being dead, or [unable] from old ago, or other [disqualification], or from* 
helplessness, then [she is] indeed under the power of her sons or other 
relatives. 

1 * 

1 — Datt. Mim. 93, Mit. 308-10-11-15 and notes* Digest 3d, 242. Keporte 1st, 190. 

2 — Datt, Chand. 169 takes upithe text here, Reports 2d„ 450. 

3 — Reports 1st, 197, 2d, 450*Nyati is sometimes dnterjSreted “Caste,” but impro- 

perly . It means Gentile khidrod^only i Sec Mit. 308, note, whe^e our Author’s opinion 
is noticed on this point. , 

4 — Digest 2d, 381. Reports 2d, 450. 
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18. By Katyayana also it has been saicil If a woman, without 

the orders of her father, husband, or son, should 
A similar text perforin obsocpiies, such obsequies are of doubtful 
plaiimd^^^^oiUy ^to Wliat is here said of the orders of her 

relate ’to married fathei’, husband, &c. relates only to the difference 
women. * of age. Oht^eqides here means, rites performed for 

the other world ; whei*eforo, at whatever age a mar- 
ried woman may [require to] receive the command of her husband, 
that very command is in the case of a widow not required, since the 
command'of any other person, not hero mmitionod, is nowhere declared 
requisite. Therefore the right of adoption, even 
without the order of her [late] husband, does pertain 
to a widow. 

19. The nnreviote kinsmin, means, in each case, the sapinda 

nearest [to the adopter] ; among whom again, the 
Explanation of nearest of all is the brother's son; for: If among 
in^^favoiir'^ of^ \he Several brothers of the whole blood, one of them have 
brother’s sop, tlrst a son born, Manu^ pronounces them all fathers of a 
male child by means of that son.” And the Mitak- 
shara^ has the same. And this must be the proper motive of that pre- 
cept ; for it is impossible there can be any other. The remote kinsman, 
means ^ one of another caste.^ And my father has said that; ^^A 
married man, who has even had a son born, may become an adopted 
Bon.^^ This also is reasonable, for it is not in opposition [to other 
maxims] 


20. As for this text of the Kalika Purana 0 Lord of the 
earth, a son, having been initiated under the family 
A text of the name of his father, unto the ceremony of tonsure 
aid^Sj^ained! inclusive, does not become the son of another man. 

[anyastas]. The ceremony of tonsure ard of investi- 
ture^^ Being indeed performed, under his own family harue, sons given, 
and the rest may bo considered as issue : else they are termed slaves. 
After their fifth year, O king, sons given, and' the rest are not sons. 
[But] having taken a boy five years old, the adopter should first per- 
form the sacrifice for male issue.^^ It relates to asagotias only. Unto 
the ceremony of tonsure inclusive ; The particle, ancjj^ here is inceptive, 
used for the sake of entirely including all such cases ; for if it be meant 
as a limit conclusive, it will have the objection of being in opposition to 


l_I>eports Jst, 195, 2nd, '451. 

2 — 3 — Chapter 9th, 182. Mil. 320, Jim. Vi. 200, Digest 3rd, 266. Reports 2d, 86. 
Datt. Mini. 33. Datt. Chand. 161. 

4 — Reports Ist 196, 

5 — Datt. Mim. 68. Datt. Chand. 175. Mit. 310. and Notes quoting our Author’s 

opinion. Digest 3d, 148-9. Reports 1st, 195. " 

6— -The reading of the Mayukha is purposely more explicit here than in the other 
works, v'hich read ‘ tonsure and other rites.’ 
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the ceremonies of tonsure and investiture [specified in the text.] But 
such reliance is not to be placed on this last 
passage, because it is not to be found in two 
three copies of the Kalika Puraua. ' ^ 


or 


21 . 


‘ Son given,’ of two 
kinds : ‘ S i m x» 1 e 

adojjted, ’ and ‘ Son 
of two fathers.’ 


The son given is of two sorts ; first,* simple ; second, son of 
two fathers, (dvyamushyayana)? TKe first, is one 
bestowed without any special compact ; the last, is 
one given under an agreement to this effegt, ^ he 
shall belong to us both.^'f Here the first will perform 
the funeral ceremony, and the other rik?s for the 
adopter only, as may thus [be demonstrated] : In the desire of accom- 
plishing the acceptance of a son, by the term son^ being in the second 
person, in the phrase, being about to adopt a serf [para. 16] and 
the like, detailing the rules for the ceremony, the production of a 
son is declared. And not that the adopter can possibly imagine, ^ his 
filial relationship is derived from my capacity of begetting.^ There- 
fore, from the word ^son/ after having instanced* the whole duties of a 
son, we must admit the production of one, as far as requisite, and not 
previously existing. Hence, in the family of the acceptor,^ the condi- 
tion may [in this way] be brought about : From which result the acts 
suitable to the difi'erent relations, of son, father, and the rest. Fven 
as is declared by Manu A given son must never claim the family 
and estate of his natural father : the funeral oblation follows the 
family and estate, but of him who has given away his son, the obse- 
quies fail.^ 


22. ' Follows the family and estate, goes after the family and estate, 
the latter expression corresponding generally with 
Manu’s^text^^^^ term goes along with.'^ The (jiveii son, the 

simple adopted ; since, in the case of a Dvyamushya- 
yana, the [double] obligation of family connexion and the like,' will be 
hereafter declared. The funeral ohlation according 
to Medhatithi, Kalluka Bhatta, and others, -means 
the funeral ceremonv, and other Craddhas. , According to other 
authors again the funeral oblation, means sapinda connexion ; and 
obsequies, the funeral and other Craddhas. The correct interpretation 
is this : As by the passage He, who has begotton a son, and whose 
hair his [still] black, may maintain a sacred fire,"^ the difference as to 
his age and condition is exemplified, and again, the difference of 
place, by the passage : He measures out the inner portion, and the 
outer portion of the altar;” even so, in this place, having merely 
exemplified the acts connected with the •obligation of the funeral 
oblation for the natural father and the rest, by the terms, family,^ 
^estate,’ ^funeral oblation,' and ^ obsequiesV the cessation of them, 
is declared. * 


308 note, quoting this passage. 

2— Cliaptei 9th, 142. Mit. 315. Digest. 3d, 147. Datt. Mini. 105. Ottt. Ohaiid. J9J. 
3 — Mit. page 253 note* Reports 2ud, 603. 


8 
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23. From tliis also results^ the establishment of the cessation of 
fanjily connexion with the father’s whole brother^ and the rest. There- 
fore also, even the son begotten by the simple adopted sou, shall perform 
[his father’s] sapiacU karaii, parvana obsequies, and the rest, in con- 
junction even with the [original] adopter. Fven so, his son also. 


A text of Katya- 
yaiia held to refer to 
the * 90U (rf two 
fatliers. ’ 


24. However, what Katyayana, opening the discussion of the ^ son 
of two fathers,’ by this text : ‘ Now, when the family 
connexion ofsoms, either adopted, purchased, or son 
of an appointed daughter, remains unsettled, through 
their, acceptance by another they become sons of two 
fathers,” and the like, says : If ihcre be no offspring 
of these adopters by their own wives, they [the secondary sons,] take 
the estate, and give ilie funeral oblations to three? ancestors ; if there 
be no [olfsprmg], to either [t he* giver or receiver], they will give the 
oblation for both. Having separately consid(?red 
both ill one Oraddha, the^y shall call upon botli of 
them.” Has reference to the *■ son of two fathers,’ because of his 
]U‘emising : ' Tlieij boco'uio sons of inu) faihors/ 


25. If either the natural paiamt, or the adoptive father, have no 
other male issue, the Hvyamushyayana, or ‘ son of 
two fathers,’ shall present the funeral oblation to 
liim, and shall take his estate ; but not so if there be 
[male issue]. If both have legitimate sons, he offers 
an oblation to neither, Imt takes a quarter of the 
share allotted to a legitimate son of his adoptive 
father from tliis text of Vasishtha Whei,^ a son 
has been adcjpted, if a legitimate son be afterwards born, the given 
son takes a fou^rth ])art and likewise this of Katyayana : 3 “ If a 
legiiiiJ/ate son be born, ,therest are pronounced shares of afoarih f'Jirt, 
provided they belong to the same tribe : but if they be oTa dilferoiit 
class, they arc entitled to food and raiment only.” The reading in 
the Kalpataru is, r‘ a third part.’ 3^hose of the stinie ii'ihey according 
to Vijiiane^vara'i are, the son of the wile, the son adopted, and the 
rest. 


T'lie obligations 
and rights of the son 
of two fathers in 
regard to obscciuies 
and succession, dc- 
iined whcihor other 
sons exist, or nut. 


26. But if Bons are wanting to both, then he shall perform a sin- 
gle Craddha to bath also ; in the mode declared 
above, by the term “^in one Ch'addha,” &c. More- 
over in the Hemadri is a text of Krshnajini As 
many as there may be degrees of forefathers, with 
so many, their own forefathers, let sons given, and the rest associate 


His duties dehned 
in default of sons to 
both. 


, 1 —This passage is quoted in the notes to the Mitakahara, page 818. 

, 2— Datt. Mnn. 158. Datt. Chand. 20 J. Ante para. IG. 

8 Mit. 31G.‘'.]im. Va, 157. Hatt. Mim. Gl. Datt. O’.and. 200 and note there. 
4— Mit., page 816. Ante Section 4tlA, para. 41 — et scq. 

5 — Datt Mim. 120. Datt. Ohand. 130. 
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the deceased ; in order, their sons with two forefathers, their grand- 
sons with one, should [do] the same. The fourth degree, at pleasure. 
This [sapinda relation] extends to three degrees/’ At the regular 
seasons, there is no distinction of degrees : hut on the [anniversary] 
day of death, having invoked tlfein singly, let Jiim perform the Cniddha 
according to the proper rite/’ Which sense is cynson,ant also to the 
text of Katyayana. [para. 24.] 


r3t<ailcd explana- 
tion of the text. 

CXI 1 1. 


27. This is the meaning : ' The son of two fathers, and the rest, 

shall perform the sapindi karan of thofive dying in 
the families of both the real and adoptive father, 
together with those of the same degree, [that is] in 
company with the father [of the decease{l], and the 
rest. But the sons of those adopted, and the rest, 
shall perform their sapindi karan together with that of both the natural, 
and adoptive [fatlua-] llieir grandsons also shall associate their real 
father with their adoptive grandfather, and their real great-grand- 
father.’ Tha foiirth. (legree, their great-grandson. Phasvn', dc'sire'; 
that is, they shall invoke the adoptei*, or not, [as they plenso] ; but the 
real father, they shall even summon. At the rrgitldv ; that is, 

at the days of 7iow moon, [arnavdsya] and other seasons, the Craddha 
ancordijig to the degrec^s of [forefathers] of the real and fidoptivci 
fathers, is to be colebnited. Hut on tlu^ anniversary of dealli, having 
invoked the single person alone, let them celebrate the Ekoddishta 
(U’dddha for him. 


nieiit agikiast t]l(^ 
term ‘ simple adopt- 
ed. ’ 


28. Some however say ; ^ Since the right of simple adoption is 
not [mentioned], it does not exist ; and there is no 

Opponents argil- agreement to the etiect : Mie belongs to us both,’ 
because uo rit(' for it exists. One taken without tliis 
agixHMieiit, therefore, is even a son of two faihin’s. — 
And ev(ui by him, either a double Craddha, ora sin- 
gle one, may be celcbrateul, by inv(9'ing- [singly or together] br>th his 
real and adoptive father, in th(‘ Anri.va.syd and othm' [Ci-addlias.] Hut 
the sapindi karan, Parvana., and other Craddhas, must bo perfornK'd 
for th(j ach^pted son, in company with both his real and adoptive father, 
by bis son. Even so, by his son, and the rest.’ 

29. This must bo considered. Because, thougli the phiaase ‘ sim- 

ple adopted’ is certainly nowhere mentioned, still, 
l^wever, tin's [meaning] satisfactorily results, ev(jii 
from the declaration of the (mtiro cessation of tln^ 
connexion with the real father and the rest, hy the above recorded (ext 
of Mann [para. 21] which prohibition docs ri\>t apply in a Dvyamusha- 
yupa adoption. Further : A marriage in the family 
of the procrealor [ Viji] witliin seven degrees, whicb 


I-d!hhnri(ln instcml of Chhcdii “ oxclinU'!" whirh is the rrn<hng o( the Dati. Miin 
and Chand. 
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is altogether illegal according to the text of Gautama :1 With the 
kinsmen on the side of the father, viz. of the procreator, [Viji] beyond 
the seventh degree ; and with those on the mother^s side, beyond the 
fifth, &c.,” would be unmeaning in a Dvyamushayana adoption, be- 
cause the sapinda affinity [to the procreator] still exists therein [beyond 
that]. Therefore, : the term, ^simple adopted,^ must necessarily be 
expressed, to make the same agree with that of the text, because of 
the declaration of the prohibition of the sapinda’ connexion. 

SO. Moreover, in the Pravaradhyaya [it is said] :2 They who 
become sons of two fathers, [dvyamushayana] v?he- 
A text of the ther adopted, purchased, or the rest, cannot take in 
dZrtf fT/ourii marriage any one of either Gotra after the example 
the argument. of Caunga and Oai,shira. In which also, the term 

' either Gotra, .is spoken of the Dvyamushayana. And 

the prohibition of connexion in the real family [Gotra] is declared by 
the text of Manu ; which is the difference [between the two]. By the 
distinction also, between adopted son, ^simple,’ and, ^ son of two 
fathers^ [the term, simple] is proper to be included ; whence even the 
propriety o-f thfe term ^ simple adopted son^ is established. 

31. Even so Bhatta Some 9 vara,’^ satisfactorily reconciles the one 
doctrine, under the text of Manu [para. 21] : That 
And supported by there was a cessation of the sapinda connexion 
MimAmsa. between Arjuna [as] the son or Kunti, born after she 

was given in adoption by [her father] Sura to 
Kuntibhoja, and Subhadra, [as] the daughter of Vasudeva, who was 
the son of Sura,*^ with the opposite opinion, that Arjuna could not 
marry the said Subhadra,'^ as might seem to result from that text of 
Gautama [para^,29], applying solely to the prohibition of [a wife] 
come „pf the father’s kindred,^^ by adducin^j the affirmation of the 
commentaries in favour of the utter exclusion of the family connexion 
[after the adoption. ]4 ^ 

l~Datt. Mim. 107. ^ 2— Datt. Mim. page 12G and note. Datt. Chan. 182. 

,3 — In the Mimarhsa. 

4 — This T'dli be more intelligible from the 
following genealogy. Arjuna’s real father was 
Indra, though ho took the ‘name of Panda va 
from his mother’.s husband Panda, and his marv 
rying Subhadra, espoused his maternal uncle’s 
d'*ughter [which is reprobated in general : see 
'"</hap. Ist, Sec. 1st, para. 13]: but as the mother 
had been previously given away in adoption, 
their jelationship, as cousins by the mother’s 
side, had ceased. ' 


I 

Arjuna ‘ I 
Son 


SuA>hadra 

Daughter 
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32. As for what some author says : ^ That the sapinda connexion 
of Kunti with the family of Sura^ is declared by 
Somegvara^ under the text of Gautama^ to continue 
An author’s through seven degrees/ the reason is, that he has 
opinion refuted. not read the book. Therefcgre, the text of Gautama, 
after having previously declare^d the cessation of 
sapinda relationship, refers to the prohibition [of marriage] in the family 
of the natural father, ^nd not as considering the subject of sapinda 
relationship. In this way, the correctness of the terms, son ‘ "simple 
adopted,^ and ^ son of two fathers,^ being established, the possibility of 
an agreement to the effect : He shall belong to uS both,^^ [para. 21] 
is likewise established ; for the object is manifest, by the accepter 
knowing him to be ^ son of two fathers.^ And again, the sapinda rela- 
tionship of the simple adopted son, extends* in his adoptive father^s 
family, to seven degrees on the father^Srside, and to five degrees on the 
mother^s side. 


33. As for these texts of Vriddha Gautama d The sons given, 
purchased, and the rest, who are adopted from those 
The authority of Qf his own general family, by the obsc^rvai^ce of form, 

toTppl/to theTm. lineage [gotrata, of the adopter]. But the 

pie adopted sou. relation of sapinda is not included, as well as of 
Brhat Manu Sons given, purchased, and the 
rest, retain relation of sapinda to the natural father, as extending to 
the fifth and the seventh, degrees : like this, their general family, which 
is also that of their adopter,^’ and moreover of Narada For the sake 
of religious merit, [being adopted] like the real son, under the family 
name of 6ach respectively [tat tat gotrena] sons [who are] reared : for 
such, Merely participation in a share, and [the oblation of] the funeral 
cake, is declared^^ they are, all three, not of good authority ; [at least, 
if their authority be goo^, they are to be used only tor the s^ke of 
determining the want of sapinda relationship o*f] the Dvyamushyayana 
as far as sel^en generations, in the family of the adopter ; for, in the 
case of a simple adopted son, his sapinda relationship, as far as* seven 
generations in the family of the adopter [Palaka] is declared [to com- 
mence], by the before quo*ted text of Gautama, 
, *[para. 29] and because his sapinda relationship at the 
same time, in the family of his real father, is declared to cease by the 
text of Manu [para. 21]. 


34. 


The reasoning of 
certain authors de- 
clared IjO be unfound- 
ed. 


As for the following matter, written by certain respectablg 
authors in discussing the subject of sapinda relation-* 
ship ; Yet if [an adopted son's] investiture and 
other initiatory rites, have been celebrated ifl the 
general family [gotra] ^f fiis real father, his sapinda 
relationship to his .real father^s family [kula] is 


» 1 — Datt. Mim. 108-26, hoticing our Author Vi objection. Datt. Chand.^191. 

2 — llatt. Mim. 27 and note q. v. lOf^. , 

3 —Datt. Mim. 199 note, whcre'our Author is again noticed and the text attributed 
to Dcvala. 
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retained, both to the father, and to the mother ; to the fifth degree 
[from the mother,] and to the seventh [from the father] : but to three 
degrees in the family of the adopter, by reason that there is a want of 
the state of begetting, and of investiture, to the author of the second- 
ary paternal relation, the adopttir. However, if the adopted son be [so] 
initiated in the general family of the adopter, his [sapinda relationship] 
with the adopter and the rest [of his family, will continue] even to 
seven generations, and to five [as above :’^] its foundation is not known. 

35. Again : If the paternal relation exists not, by reason of the 
p 1 • ' 1 . absence of the acts of begetting, of investiture,,, and 

the like, in what manner arises the adopted son s 
sapinda relationship to cither [even,] as far as three degrees or his per- 
formance of Craddha and other ceremonies for the adopter and the rest 
of his family ? Neither can it bp said, " the pateimal relation and sapinda 
relation are [necessarily] connected/ because by this, on the absence 
of the first, the want of the sapinda I'elationship w'ould ensue. The 
■result of it is this : Sapinda relationship even [of the adopted son], 
with the adopter and the rest of his family, has been already pronounced 
from the text 6f Gautama and others [para. 29 :] With the kinsmen 
on the side of the procreator beyond the seventh degree T And this 
is conclusive. 


36. 

Summary 

cluaion 

CXVIl. 


1 Now this is the rite for gift and acceptance of a son. In 
this matter, the power of giving [in adoption], where 
m con- more sons than one, allows even of any one 

of them, not being the eldest ; and that of acceptance, 
attaches to one who has not had a son born, or 
whose sons are dead. ^Jdio right of married women 


[to adopt, is guod] with the orders of the husband ; in default of him, 
of their [own] fathers, and the rest. ()£ CiicV'as [adopting] the (huigh- 
ter's son, or the sister’s son, are to be taken, and no etlvn*. By the 
other [superior classes] how’^evoi-, the nearest sapinda Vehition ; in 
default of thei 7 i, the remote [kindred], but not one of another caste. 


o 


37. Then the giver, on the day [fixed] for the acceptance, having 
. . . duly called to mind the [proper] time, and the other 

egi mcop ivc. rpQj^jj^|(] 0 Pations], and having thus vowed : I am 


about to make a gift of my son for the cessatioTi,^ between myself and 
the rest [of my family], and this son, 'of the several duties arising from 


the reciprocal connexion, at present existing between [iis, as] father, 
“"son, and the like,^ shall perform the Gane 9 a puja, svasti vachan,'^ 


matreka puja, Vriddhi Craddha, and the other rites. 


1 — The remainder of this section, though not found in any Gujarat copies, was in- 
troduced from one obtained at Puna, tt appears to be an extract from some other work, 

a summary of the doctrine of the Mayiikha, by some more modern authors. ' 

2 — In the original, it is “ contiitaation” pravritti, for nivritti, which the seiifu; rei 

quiring, was adopted. • * 

A religious rite preparatory to any im]>ortaht observance | Wilson], where tlu' 
mode of it js described 
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38. The accepter too^ having fasted on the day preceding that for 
the acceptance, and on the next day having suin- 
mcc\lvc moned his kinsmen, and made known his taking a 

son to the king ; having called to mind the time, and 
other [considerations], and having thus vowed ; ‘ I am about to take 
(this person) as a son, to the cessation of the mutual* connexion of 
father, son, or the like, at present subsisting between him, and his pro- 
creator and the rest (of that family,) and for the accession between him 
and me, and* the rest (of my family), of the duties mutually arising 
from the respective connexion of father, son, and the like (by J^his adop- 
tion),^ and having performed, the Gane 9 a puja, Svasti vachan, Matreka 
puja, Vriddhi Craddha, Acharya varan, and the various reverences to 
be made, after a special vow to the acharya, with the car-rings, ring, 
suit of clothes, turban, madhupa/ka and the’ rest, let him give a f^ast 
to throe Brahmans, and to his kindred. 


39. And the Acharya, having thus vowed : ^ I am about to do 
my proper duties,^ and having performed the marking 
au?ies ^ altar, and the other [acts] as far as the 

C^XVIIl consecration of the fir^, inclusive, shall cekibrate the 

rites enjoined in the words of the Vedasl and the 
rest, as far as the straining of the clarified butter inclusive. 


40. Then let tlie accepter, having gone near the giver, thus beg, 

^ Give me this son and the giver, with relation of 
(,i t comp e cc . prayer^; [the initial words of the first of ^vhich 

are] Ye yajnena, having called to mind the time, and the rest, having 
repeated lus motives as above detailed, shall declare, ^ I give you this 
sou, adorned with ornaments, according to my ability.^ This is the 
gift of his son, commencing with the words of the Vedas.'^ 

t 

* 41. T^ien the accepter, having accepted him with the prayer de- 
* • vasya tva, and the others, and having repcat(^d the 

Kama stuti in the 'form enjoined \/y bis own 9 dkha, 
having inaudibly repeated t]i5 mystical invocation 
angad angat, &c., having kissed the forehead of the child, lot him carry 
him within his own house, adorned with clothes and so f^^)rth, accom- 
panied with rejoicings. 

42. Next, the *Acharya, having performed the setting up of the 
clarified butter, and the rest, as far as the portionin 
Priests’ duties, of it, inclusive, having performed a burnt-offerin 
cludciT^^ even with the clarified butter, with the Vyahrii) in- 

j cantation, both backwards* and in due order, having 

dressed the oblations, let him offer a buitnt offering. He then com- 


% ^1 —From ‘anvadhane chaksliu,’ line 1st, to ‘ kracam,’ liuc 3d 

• # t 

2— Datt. Mim. 97. For this and the following passages,* turn to para, S, and the 
references there, * 

.3 —From ^ Ye 5^ajnena,’ line 5, to ‘ (;!ati,’ 


fee tx 
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mences the principal burnt-offering of dressed oblations, for accept- 
ance of a son, with the words of the Veda.l Having 
commenced with the words, Tubhyam agne,^^ &c. 
let him conclude with those commencing “ Pragvadattah.^^ Thus ends 
the rite of adoption. , ^ 


SECTION y 1. - 


Fartltio 7 i of debts , and of concealed effects. 


1. This settled, I return [to my subject]. 2 Katyajana states a 
distinction in partition of debts :3 The debt of 
The debts, to be the father, 6ne incurred by a parcener himself on 
ti^t^oif^are of account of the debts of the father, and one specially 

■kinds : his own ; debts so incurred, must be examined on a 

partition with the kinsmen.’^ On account of the debts 
of the fincurred for the, sake of discharging the father^s debts. 

Specially frisoumf [contradicted by other] than himself, for the mainte- 
nance of his family. The same author says A debt contracted by a 
brother, a paternal uncle, or a mother, for the [support of the] family, 
must be fully discharged by the coheirs, when partition is made.^^ 


2. The same author also says, in case the debt be less than the 
property:*'^ But < having given the debt [to the 
creditors], and what was bestowed through affection, 
let them divide the balance. Bestowed, prqmised, 
Narada What remains, after discharging the 
father^s donation, and after payment of his debts, 
may^Be divided by the brethren, so that their father continue not a 
debtor.” The fath ,crs donation, what had been promised IgV the father. 

The same author says What has'been given for 
religious purposes, and through affection, and the 
debt which has been added by himself, that [and] 
the visible [estate], let them divide ; [any other 
debt] is not to be given, out of 'the paternal estate.” 
The meaning is this : ^ What has been given for religious purposes, as 
well as through affection ; [that is] what it has been added by the father 
himself, [that is] what has been made by himself ; such debts [and the 
visible estate] they shall divide. Payment [dana] is not [allowable], 
out of the paternal estate, .of debts other than these.^ 


Such debts, when 
covered by the estate 
to be first paid, and 
the residue to be di- 
vided. , 


Payment out of 
the paternal estate 
restricted to parti- 
cular obligations. 

cxx. 


1 — Ir the last line of the page. 

2 — From section 4th, para. 4()th. 3— Digest 3d, 390. 4— Digest 3d, 389. 

^ 5 — Digest 3d, ?88, where a different turn is given to the text. 

0 — Digest 3rd, 73, Jim. Va. 21'; where the same difference is observable betweei* 
these two translations, as in that of the foregoing t jxt and our Author, whose version is 
altogether different from both. > 

. ' 7 — Digest 3d, 391. 
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3. The same author also says^ in suspiciou o2 effects undiscover- 
ed ^‘^A house, arable land, or quadrupeds, dis- 
covered . [after partition, as the property of the 
deceased], must be [equally] divided; if it be justly 
suspected thal effects are cemcealed, a discovery by 
ordeal is prescribed by law/^ Tims Manu declared, 
that household utensils, beasts of burthen, and milch 
arid workmen, must be divided, when discovered 
if elfecls are [suspected to be] hidden, a discovery 
must be obtained by the Kosha mode of ordeal.’^- Wcrrkrneji : slaves, 
and the like. Here even, the Kosha ordeal itself has been fixed in 
such matters, in the chapter on ordeals, by this very authority : In 
sustaining the truth of doubts in partition among lieirs, at all times, 
[and] in settling a multitude of proofs [kriya], let them even undergo 
the Kosha ordeal/^ 


Partition of effects 
concealed and <lis- 
covered after parti- 
tion ; with the mode 
prescrilicd for their 
discovery. 

cattle, ornaments, 
I ai ri on g t h e hei rs ] 


S E G T I O N V T 1. 


On pnt^K'vty not tiahlt to diin\s‘to7h, ( Avlhhaj ijam.) 


1. Manu says A Wealth, however, acquired by learning, 
belongs (exclusively to any one of tliem who acquired 
noVtSect Siven by a, friend, received [at 

tion. or] on account or man-iago, or presented as a mark 

of respect to a guest/'' Vya'sa A W ealtli gained by 
science, or earned by valour, or received from atfcc- 


tionate kindred, belongs, at the time of partitinu, to him [who acquired 
it], and sha-l not be claimed by the co-beirs.'^ Rec^/tved frorn affectionate 
kindred ; [ Saudayakani ; this term] wTl be hereafter explained/’ - 


2. This [wealth] must be understood to be acquired, without loss 
to the father’s estate. Tims also Ynj naval kya 
If gamed without Whatever else is acquired by the co-parceiicr him- 
coimimn^stock!^^ without detriment to the fatlier^s estate, as, a 

pi-esent from ... friend, or a gift at nuy)tials, does not 
appertain to the co-heirs ; nor shall ho who recovers Imreditary property, 
which had been taken away, give it up to the parceners : nor what has 
been gained by science.” 


1 — Digest 3cl, 805, where the text is attributed to K:V tyayana ; at page 00 of that 
vol. the last stanza is read differently, and attributed to Bfhaspati. 

2— See Chap. 3d, 3— Chap. 0th, 20G. Jim Va. 110-116. Digest 3d, 332. 

koports lat, 64, 2d, 57. 4— Jim. Va. 110-17, Digest 3d, 333. 

5 — At para. 13 ; and in section 10th, para. 8th. 

6 — Mit. 268. Jim. Ya. 109-117. Digest 3d, 348. Reports 1st, 64-244. 

0 
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3. But Cankhii declares a special rule, relating to the recovery of 

land, derived from ancestors but long lost d ^^Land 
Special rule re- [inlierited] in regular succession, but which had 
-overed. been formerly lost, and which a single [heir] shall 

recover solely by his own labour, the rest may divide, 
according to their due allotment ; having first given him a fourth part/' 
That is, ‘ having given to the recoverer of the recovered, 

property, they shall divide the balance equally, with the recoverer/ 

4. Manu says :2 What a brother has acquired by his labour 

* without using the patrimony, ho need not give up to 


Other 

duced. 


text 


5. 


A c (j u i H i t i o n s 
through learning 
enumerated. 

CXXIl. 


the co-lieirs ; uor what has been gained by science. 
Vyasa What a man gains by his own ability, 
wdtbout relying on the patrimony, he^shall not give up to the co-heirs, 
nor what he accpiired by learning/' Acquisition by 'learning is explained 
V>y Katyuyana : Wealth gained through science, which was acquired 
from a stranger, while receiving a foreign maintenance, is termed 
•acquisition through learning/' 

The seme author elucidates this term What is gained by 
the solution [of a difficulty], after a prize has been 
offered, must be considered as acc^uired through 
science, and is not included in partition [among 
co-heirs/^] What has been obtained from a pupil, or 
by officiating as a priest, or for [answering] a ques- 
tion, or for determining a doubtful point, or through display of know- 
ledge, or by [success in] disputation, or for superior [skill in] reading, 
the sages have declared to bo the gains of science, and not subject to 
distribution/^ The law is the same in regard also to artizans r9ilpi], 
and to increase of price A prize which has becui olTered for the 

disp[a^ of su^rior learning, and a gift received from a votary for 
whom*a sacrifice was formerly performed ; oi* a present from a pupil 
formerly instructed, sages have declared to bo the acapiisitio i of scion co : 
what is otherwise acquired, is [thj] joint property [of the co-heirs]/' 
Even what is won by surpassing another in learning, after a stake has 
been deposited, Brhaspati pronounces the acquisition of science, and 
impartible. What is obtained by the boast of iearntng, what is received 
from a pupil, or for the performance of a sacrifice, Bhrgu calls the 
acquisition of science.'^ 

6. Solution, according to the Madana Ratna* means, the reading 
^ ^ ^ of [passages of the Vedas] having the order [of con- 

n cemec. struction, krama], and the sentences [jatii], and the 

like J duly linked together. Some, again, say it is the interpretation. 


t 1 — Mit. 268 Jim. Va. 135. Digest 3d, 365. 

2 — Chap. 9th, 208. Mit. 271. Jim. Va. 109-117. Digest 3d, 339. Of the two readings 
of thL text, our author adopts that of the Mitakshara. 

S-Jii... Va. 109, Digested, 311. 4— Mit. 271. Digest 3d, 332. 

5— Jim, Va. 127. Digest 3d, 333. 

6 —Digest 3d, 334. The quotation in Jim, Va. breaks off after this. 

7 — »:>ce Asiatic Researches 8th, 890. 
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in a public assembly^ of concealed [meanings] required to be made 
known. The construction is, ^solved after a prize [has been oifered]/ 
Display y public exhibition. Superior reading, pre-eminent reading. In 
regard, also to a/rfdzans, meaning, that this law, respecting science, is to 
be applied also among artizauA. Increase oji 'price caused by great 
satisfaction [with the work]. Performance of a sac^dfice, is merely an 
example. 

7. Here also, in all these cases, indivisibility applies, only when 
, no detriment has fallen on the paternal estate, in ac- 
partition if made qniring, as well superior knowledge, as wealth ; for, 
with assistance from ill case of detriment [to the estate, the acquisition] 
even divisible. Even so, Katyayana says d ‘^^Yet 
Brhaspati has grdained, that wealth shall be partible, 
if it was gained by learned brothers wl]0 were instructed in the family 
by their father, or paternal grandfather, [or uncles]; and it is the same, 
if the wealth were acquired by valour, [with assistance from the 
family estate.”] 


8. Also in case of loss to the patornal estate even, the acquirer 
gets a double share, from this text of ^asishtha:2 
ting'^a doublTshare' “Ho amongst them, wlio lias made an acquisition, 
may take a double portion of it.^'^ 


9. Narada states a distinction in some cases, in acquisition of 

wealth through learning:*^ ‘‘Ho who maintains tho 
An exception with family of a brother studying science, shall take, 
even though not told, [a 9 ruta] a share of tho wealth 
• gained by science. ITjc word a^ruta means unlearn- 

ed, according to the Madana llatna.'i^ But tho proper sense is, not 
promised, thus : ^ 1 will give a share.'^ 

10. GSiutama’^' declares a distinction also, with regard to wealth 

• • acquired without iietriment to the father^s estate : 
Distinction in His owu acquired wealth, a leariied»man may, if he 
wealth acquired ^ive up to unlearned co-heirs. Ho who is 

the paternal estate. Vfrsod in knowledge, IS a learned, man. Ihe meaning 
is, that, wuth his own pleasure, he ma/ give it to his 
unlearned brethren. Katyayana:^ “ No part of the wealth, which is 
gained by science, need be givem, by a learned man, to his unlearned 
co-heirs ; but such property must be yielded by him, to those who are 
equal, or superioi', in learning ‘^^A learned man need not give 


l~Digcst 3d, 340. 2 — Jim. Va. 39. Dige|t 3d, 109-35G. 

• S—Mit. 270. Jim. Va. 111. Digest 3, ,3G1. 

4 — The commentators are here differing aboi^ the sense to be given to whether 

it is to yieaii the Vedas, [and thence the Icaowlcdgc of them] or hearing, [and thence 
telling, pmaisc, which last our Eftithor prefers.] • * ^ 

^ #5— Jim. Va. 112. Digest 3(^ 349, but our authc^ adopts a different reading. 

• 6 — Jim. Va. 112 . Digest 3d, 342. • • 

7— The following text is one of Narada, Jim. Va. 112, Digest 3 d, 342. • 
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share of his own acquired wealth, without his assent to an unlearned 
co-heir : provided it were not gained by him, using the paternal estate.” 
According to Madana, this prohibition applies, only where there exists 
other property fod’ those brothers who are present : but on failure of 
other property, [a share, of it] even mifst be given to them. 

11. Brhaspati declares that to bo impartible, which has been 
given by the father or other [person] : That which 

fatherVc!’’‘'topai^^ Paternal grand- 

ble, as well as ac- father, or the father, as mother, is 

quisition by 'valour, not jo be taken back; any that acquired 

OXXIV valour, or the wealth"' wife.^^ Narada : 

Excepting what is gained by valour, the wealth of 
a wife, and what is acquii'ed by science, which are three sorts of pro- 
perty exempt from partition ; and any favour conferred by a father. 
Katyayana That which is taken under a standard, is declared not 
to be subject to distribution. And also, what is seized [by a soldier] 
in war, after routing the forces of the enemy, and after risking his life 
for his lord, is named spoil taken under a standard.^^ The same author 
says :3 When [a soldier] performs a gallant action, despising danger; 
and favour is shewn to liim by his lord, pleased with that action ; what- 
ever property is then received by him, shall bo considered as gained 
by valour.^^ 


12. Hero Vyasa states a distinction Tho 
brethren participate in that wealth, which one of them 
gains by valour or the like, using any common proper- 
ty, either a vehicle [or weapon] or the like ; to him, two 
shares should be given : but the rest should share alike. 
Vyas-a defines the gifts of affectionate kindred, [saudayakamp 
That which is received, by a married woman or by 
a maiden, in the house of lier husband, or of her 
father, from hpr husband or from her parents, is 
termed the gift of affectionate kindred. Katya- 
yaua:^ What is received with a damsel equal. in 
class, at the time of accepting her [in marriage], let 
a man consider as wealth received with the maiden ; 
it is deemed pure, and promotes increase [of prosperity] : But let him 
know that to be received on account of marriage, prhich is accepted by 
him with his bride : all such wealth is considered as vindicating the 
oolemn rite.^^ 


Acquisitions by 
valour ’ partible, if 
assisted by tlic com- 
mon stock. 


13. 


Gift of affectionate 
kindred. 

Wealth received 
with a maiden de- 
fined. 

exxv. 


1— Mit. 253'. Jim. Va. 110-117. Digest. 3d, 343. 

2 — 3— Jim, Va. Kll. In the Digest 3d, 367, these texts are attributed to Manu, but 
not fo^md in hia Institutes. 

4--Jim. Va, 111. Digest 3d, -71. 

5 — The text is afterwards, in sect, 10th, para . Stir attributed to Katyayana, and 
read differently^ “ with a inaiden.” •' 


C~Ih the Digest 3d, 3C3, this text is attributed to Manu, but is not found. 
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14. What is acquired in this, or a similar manner : The A'rslia 

Partition of wealth [consists in giving his daughter] after 

received, with a having received a pair or kine, i is denominatea, 
maiden governed by 'weciltk received with the viaiden. .Here even, like 
like rules as acquisi- wealth acquired by learn in g.^ such acquisition also is 
ions ly earning. impartible, if it bo acquired without detriment to the 
fathe^^s estate : But, if gained by any other means, except learning or 
the other [specified modes], it is even liable to partition. And so 
Manu :2 And if all of them, being unlearned, acquire property 
[before partition] by their own labour, there shall be an equal division 
of that property [without regard to the first born] ; for it was not the 
wealth of their father : this rule is clearly settled.’-^ Labour, employ- 
ment in agriculture, &c. Not of their father, is to be taken, as without 
assistance from the fatlier^s wealth. 


15. Other things exempt from partition, have been enumerated 

by Manu Clothes, vehicles, ornaments ; prepared 
Other things ex- food, water : women ; sacrifices and pious acts ; as 
thi<m common way, are declarerj not liable to 

distribution.^^ Vehicles, conveyances, nie clothes, 
conveyances, and oraamciits, belong respectively to the possessor, if 
they are of equal value. If the value of one article be more or less 
than that of another, then let them bo divided. 

16. But the clothes, &c., and other [things] worn by the father, 
must be given to the person who^partakes of food at his obsequies ; as 
directed by Brhaspati -A The clothes and ornaments, the bed, and 
similar; furniture, appertaining to the father, as well as his vehicle and 
the like, should be given, after perfuming them with fragrant drugs 
and wreaths of flowers, to the persons who partakes of the funeral 
repast. 

17. If the goats, &c. bo unequaliii number, a distinct mode of dis- 

posal is ordained by Mann :p ‘'•Lei them never 
Special rule for diviMe a siiicrlo goat or slieept or a single beast with 
CXXVl. ipicJoven hoofs : a single goat or siieep belongs to 

• tlie first born.^^ • 

18. Both the jirepared food and water, are to be enjoyed [by all] 

according to tlieir occasions. ILouien, female slaves. 
Explanation of the jf ^^dd number, they are to be causeu*" 

nued. work [for all] according to their occasions. But 

if of an even number, they are to be distributeii. 


1 — iSlitacharadhyaya leaf 8^ 1st. See Manu, chi^f. 3d, v. 29. Digest 3d, 004. 

2 — Chap. 9th,^v. 205. Digest 2d, 5S4. Reports 2d, 57r 

3— Chap. 9th, 219. Mit. 272. Jim. Va. 132. Digest 3d, S73. 

5— Chap. 9th, 119, Mit. 273. Digest 2d, 681. 


• 4— Mit. 272. 
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19. However^*if they were set apart by the father, they are not 
to be distributed, even if of an equal number, by 
mcVreat^vetl.^ of this text of Gautama :1 No partition is 

• allowed, in the case of women connected [with the 
father or with one of the co-heirs].^^ 


20. According to the Kalpataru : ‘ By the term sacrifices and 
pious acts, [Yoga-kshema] holy councillors, family 
Explrkiiation of the pncsts and the like, are denoted.^ But Laugakshi 

teriTia ot the text ^ o cr rm i t i j ® . 

continued. learned have named a conservatory 

ac'tj.kshema; and a sacrificial one, yoga : both are 
pronounced indivisible : and so are the bed and the chair.^^ In this 
place, a conservatory act, means [construction of] tanks, gardens, and 
the like : a sacrificual one/ a grand sacrifice, a feast to Brahmans, and 
the like. Tlie meaning is this • Whatever property is, with consent of 
all whilst in a state of unity, set apart for this purpose, and kept by 
one individual, with that very property that act of ndigion shall bo exe- 
cuted, by that same individual, and by no otlier : Neither shall all join 
for the purpose. The common way, the way to the house or the like, 
also land for a cattle pasture, and the like. 


21. As for this text of Cankha and Likhita No division of a 
dwelling takes place ; nor of water-pots, ornaments, 
A text of Cankha things not of general use and this of Vyasa 

Vyasa! expiaim^d. ^ place of sacrifice, a field, a vehicle, dressed food, 
water, and women, ^ are not divisible among kinsmen, 
though [transmitted] for a thousand generations,'' whereby they declare 
the impartible nature, both of a dwcllinrf and n field, they have refer- 
ence to a religions foundation, and laud for cattle pasture, and the 
like ; [or else] to the prohibition of the partition, by the Kshatriya or 
other [son of a Brahman by women of the other 
tribes,] of these two things, obtained [b j the Brah- 
man] by acceptance of donation ; because it has been al’Tady noticed 
as forbidden.-'* Or [thirdly], it may refer to a partition of eiven these 
two things, when of ntilo price, at a valuation, #iid not by actual divi- 
sion of them. 


OXXvll. 


90 


Brhaspati declares a distinction, in regard to clothes and 
other matters They by whom it is affirmed, that 
clothes and the like are indivisible, have not proved 
that the collected wealth of opulent men, their vehi- 
cles and ornaments, shall not be divided ; property 
held in common [would be] unemployed, for it cannot 
be give^i to one [intixcluabion of another] : therefore it must be divided 


Rules for appro- 
priating certain 
» tilings of an im- 
partible nature. 


, 274. Jim. Va. 132.3* ^otes. 

2— Hit. ,?74, Jim. Vi. 132-3, notes. 

3— Jim. Va. 133. Digest 3(1, 372. i-Ajim. Va. 133. Digest 3d, 376. 

5— section 4th, para. 28. 6— Digest 3d, 378-9. 
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by [some mode deduced from] reasoning; else it wDuld be useless. J3y 
the sale of clothes^, and ornaments ; on the recovery of a written debt^; 
by compensating the dressed food with [an equal allotment of] undress- 
ed grain ; an [equitable] partition is rnadc.’^ Wat«r drawn from a 
[single] well or pool^ shall be t^ken by turna : Ijot a [single] female 
slave be successively employed by co-heirs in their •respective houses, 
according to their several shares ; if numerous, the slave shall be dis- 
tributed in equal allotments : such is the law in respect of female ser- 
vants. A bridge and a field shall be shared [by co-heirs] in due yfropor- 
tion : and the pasture ground for cattle shall be used by the j.*o-heirs in 
proportion to their allotments.^’ On the recovery, meaning, by levying 
it from the debtor. 


23. Kdtyayana Wealth jvhich has been fixedly assigned for 


other articles of a 
lik(3 nature noticed. 


the purpose of religipn, and entered in a deed ; hiid 
likewise water ; slaves also, and such fixed property 
[or a corody, iiibandha] as has gone in order of 


descent ; clothes that have been worn, and ornaments, do not resemble- 


[divisible effects]. According to the time they have been enjoyed, 
even so let them be made use of [in tnrhs] by the brothtu’s.’i Wealthy 
means such as has been set apart as the share [to be expended for] 
CXXVIII religion, and so entered in a deed. Watery con- 

tained in wells or the like. FLred irroperii/y a means 
of livelihood [vritti.] Do not re,^e.iiihte, [that is, arc] unfit for partition. 


24. The division of property, concealed by deceit from the other 
brethren, is thus explained by Yajfiavalkya Ef- 


Divisiori'of com- 
mon property frau- 
dulently concealed 
or withheld. 


fects, which have been withheld by one co-lieir from 
another, and which are discovered after the separa- 
tion, let them again divide in equal shares : this is 


a settled rule.” l\lfcctSy withhehly whether the 
eldest, youjiger, or other brother, among the •co-heirs ; for thus says 
Manu;^ ‘^•An -eldest brother, who from avarice shall defraud Lis 
younger brothers, shall forfeit the honours of his primogeniture, be 
deprived of his [additional] share, and bo chastised oy the king.” 


25. In this plf^cc, •^ilso, the term eldest hrother, is us^ed merely to 
denote the heirs generally, by the argument exempli- 
By any of the co-, ^ j ^ j staff and the meaning is : ‘ If 

blame attaches even to the eldest, how much more 
to the younger ones V Even so Gautama Him indeed, who^ 

deprives an heir of his right share, he does certainly destroy ; or, if* 
he destroy not him, he destroys his son, or<?lse his grandson.'* Who^ 
ever debars, or excludes from participation, an heiii, or person entitled 


1 — Digest 3d, 375. "fhe*translation is altered to suit the gloss. 

2~Colc. Mtt. 293. Jim. Va. 230^ Digest 3d, 397. 

3— -Chap. 9th, 213. Mit. i>94. Ingest 2d, 564. 4 — Mit. note lo page 294. 

5 — ]V]it. 294, [from which thifcf appears to be a passage of the Vedas :] /The sub- 
sequent gloss is all, except a few words, a transcript from the Mitakshaii. • 
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2G. Narada : 

A fresli partition 
of it ordained. 
CXXIX. 


to a share ; he, being thus debarred of his share, destroys that person, 
\ylio so debars him of his right ; or if he do not destroy him, he des- 
troys his son, or his grandson. 

That wealth, 'which has been acquired by a man 
after separation, belongs to himself alone : what has 
been recovered, after being seized or lost, and the 
before mentioned, [property] may be afterwards 
[divided].” Jiefore ^)icntloiwdy as [property] con- 
cealed by any one, among the co-heirs. M(Uj ho afterwarih, — divided ; 
is wanting [to complete the sense.] Manu d “ When any common 
property whatever, is brought to light after partition has been effected, 
that is not considered a [fair] partition : it must even he made over 
again.” 

r 

27. Yajiiavalkya^ states the modes of decision in case of denial 
of partition made by any one : When partition is 

Means for ascer- denied, the fact of it may be ascertained by the evi- 
<lisi)ute(l deuce of kinsmen, relatives, and witnesses; and by 
written pro^of, oi* by liouso or field separately pos- 
sessed.” From the term, Hcparatohj wo must understand it 

of house or land separately given [to each,] from the connexion be- 
tween the adjective, and the thing denoted by it. Narada also says -.3 
If a question arise among co-heirs in regard to the fact of partition? 
it must be ascertained by the evidence of kinsmen, by the record of 
the distribution, or by separate transaction of affairs.” 


28. The same author says A The religious duty of unseparated 
brethren is single. AVhen partition has indeed 
The exercise of been made, religions duties boconu} separate for 

religious duties tlicm.'^^ Here the term is in- 

anotlit?' mode oi ^ ^ 


proof. 


tended even to denote the condition^ whilst the 
substantive, hrcthro'ii, is [merely] a general term, of 
which the condition is so denoted. Jly this [reasoning,] in every un- 
separated family, of ^whomsoevei* it may coiisi.st, father, grandfather ; 
son, son^s son ; paternal uncle, brother, brother’s son, or other [mem- 
ber], the religious duty is even single.-^ 

29. 


Here again, as, in the unity of place, time, agent, and the 
like, one agent is by reasoning’ obtained for several 
causes, as supporting several parts of one act ; so 
even, we may understand from the text, that there 
may be* distinct acts, of agents [otherwise] unsepa- 
^'ated. Hence all those religious acts required for 
performance of sacred, as well as of more common rites, oven of un- 
separated brethren, are separate for each, in manner of the distinctions 


The performance 
. of religious duties in 
a family explained. 

exxx. 


] — This text is not found in^the Institutes. 

2— 3— Cole. Mit. 376. Jim. Vd. 236. Digest 8d.. 407-414. Reports 1 b \, 161-211-213. 
4— Mit. 377. Digest 3d, 417, Reports Ist, 161-211. 5— Reports 2d, 57. 
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in the nature of a consecrated and a common fire^ and the like, though 
mutually connected. Even so the Craddha also, of the paternal uncle, 
brother, son, or other [dying without a son] at the Ainavasya, and 
other [seasons], is even separnte, by reason of the separation of the 
deified [person from the parvaifa rite] : Bub the ^raddha, &c. of 
brothers [dying] without [maintenance of] a sacix?d fire, is to be 
exocnted by one jnstrument [or agent] only, because all the deified per- 
sons aT*e conjoiiied. Int;ase of separation of place, by residence abroad, 
the ^raddhas are even separate. The [extra] acts with the tirb, re- 
quisite for the rites of those who maintained a sacred fire, also^ are even 
separate ; but the worship of the household deities, the Vaisvadeva 
and other rites, are to be done by one agent only. Even so Cakala 
says d Residing with one dressing of food, worship of a single house- 
hold deity, and moreover one sii?gle sacrifice at meals to the vi9va- 
devas, or manes, shew unity. In a fam^ily of divided brethren, these 
acts are performed in each house separately.'’^ 


30- As for the text of A 9 valayana, as quoted in the Parijata : 

'MJf those who reside witli one dressing of food, 
A, Galiya., f?uote^ [previously] se]3arated, 0 my ford,.o»e aloue 

shall ])erform tliose four sacrifices, which follow the 
Vakyagnya; if men of the twice-born classes, unsepaivited as well as 
separated, have their meal dressed separate, let tliem each celebrate 
these sacrifices distinct, previous to taking their food, day by day : ’’ it 
has referemee to persons reunited [after separation], because this con- 
cliisiou is clearly ascertained, from the one phrase, ^^of separated 
persons also, residing with one di’essing of food,^^ and the other: ^^of 
separated^ and iinseparated [coparceners,’^ in the texi]. 


J\ihI examined, 
though of doi^jtfui 
authority. 


% « 


CXXXL 


1. 3’horefore, in case there bo a s€>paraie dressing food, among 
reunited [coparceners], the great sacrifices fWaha 
yagnya^ are separate. The Va^yagnya, is the Brahma 
yagnya. The phrase, ///o.sc H'/n'rh folio itj is here 
the atadgnna fornf of a Baliuvriiii (X)m pound,’ jnot 
beii^ a component part of lliat*\v]iiT‘h it lienotesj ; or 
if it were of the oilier form, [being a component part], the phrase, ^ the 
Vakyagiiya, ayd the ia-estT,’ would be void of meaning; Uw jtlio ascer- 
tainment of all the four fs certain, even from the fact tliat : In giving 
up the first of th^ five ceremonies, there would bo no attainment of the 
end. Hence, the Brahma yagny^. is to be even separately done. But 
[after all], these two texts are not respected by venerable authors. 


82. And these texts also, recorded in the Dharma Pravrili ; 

Sons unseparated must celebrate one annivei^ary 
The •same objee- Craddha for both parents*: if they be in different 
textsTuftedhToa^r countries, they may 4 )erform separately [it, with] 
books? • the Darghit [or Amaviisya] and monthly Oraddiwis. 

If they be abroad in, other towns, unseparated 
* 1 — -• - 


1— Reports 1st, 212, 


40 
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brethren are, even* at all times, to celebrate the Darsha and monthly 
Ch'addha for both pai'ents, each separately : When unseparated, but 
resident in different towns, each living upon the wealth acquired by 
himself, those brothers should celebrate the Oraddha and Parvana, 
each separately,"*^ with the following" one in the Smrti Samuchchaya ; 
The Vicv^adeva sacrifice, and the anniversary Crnddha, as well as the 
Mahalaya [or Pitra paksha] rite, are, in case the family be spread 
abroad, to be celeb7'ated separately, and the 'Darsha Craddha in like 
manner are by a certain author, said to have reference to reunited 
brethren, residing in different countries. The correct opinion however 
is, that these even are all unauthentic. 

33. Or else, if there be unity of place, time, agent, and the rest, 
the instrumentality of one only, is found by reason- 
tone usiun lawrn \vrhere the agents are different, and the 

same results by the text itself; for, in a difference of place, there is a 
want of concurrence both of the text and reasoning too ; and therefore, 
the separate performance of Craddhas and other rites, by any one of 
them whomsoever, is founded, in reason : which is my conclusion. 

31. Nai'ada declares other signs also, of partition ^ Separated 
but not unseparated, brethren, may reciprocally bear 
tit? 0 ^ enSatod’!" testimony, become sureties, bestow gifts, and accept 
CXXXII presents. Gift and acc-eptance ; cattle, grain, houses, 

land, and attendants, must be considered as distinct 
among separated brethren, as also Uie rules of gift ; income, and ex- 
penditure."*^ Those by whom such matters are publicly transacted with 
their coheirs, may be known to be separate, even without ovritten 
evidence.’^ Gift and acceptance have reiereiice to borrowing transac- 
tiorL«. These very terms, ^ gift and acceptance,* are repeated in the 
second text^ for the sake of clearness. Acceptanco of cattle and the 
rest among separated persons, accomplished by each apart) is even the 
means of generating [sole] ownel'ship but among unsepai aled brethren, 
acceptance by one alone is the origin of the [joint] ownership of the 
others also. The rules of gift, written deeds, and the like. Incoine, 
entry [or jj.ccumulation] of principal and interest, or the like, Brhas- 
pati :3 They who have their income, expenditure, and wealth dis- 
tinct, and have mutual transactions of money lending, and traffic, are 
undoubtedly separate.** Yajnavalkyii It is declared, that brethren, 
.husband and wife, father and son, cannot become sureties for each 
^other before partition ; nor reciprocally lend, nor give evidence for 
each other. 


Ante Chap. 2d, Sect. 3d. Reports 1st, 105-211. Mit. page, 377. Jim. Vk. 237. 
Tugest 3(i^ 497-417. 

2— Or the first, as here transposed, evidently by the fault of the transcribers. .The 
reading of thi^ last text js different, the ‘ rules of fbr ‘ diet.’ 

3— iim, Vi, 238. Digest 3d, 427, Reports 1st, lOl. 4 — Digest 1st, 228. 
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In default of any 
marks, ordeal per- 
mitted. 

CXXXIII. 


A fresh partition 
to be made on failure 
of all attempts to 
discover the fact. 


35. In default of all these signs of partition^ ordeal [must be 

resorted to], since the very same author has de- 
clared In the absence of all these, a divine test 
is prescribed.^^ As for the text of Yrddha Yajna- 
valkya : In* doubts upon the subject of partition, 

the division must be proved by, the kinsmen, wit- 
nesses, and written deeds : proof by ordeal is not to be it has refer- 
ence to the existence ot other signs. 

36. In case also of total failure in ascertaining whethei’' they 
were separated or united, a fresh partition, is enjoin- 
ed by Manu *.2 When there is a doubt of parti- 
tion among the co-heirs, a partition must be again 
made, even tliough they have taken separate places 
of abode.'’^ Narada states the duties of separated 

coheirs :•! When there are many persons, sprung from one mau, who 
have their [religious] duties [dharma] apart, and transactions [kiya] 
apart, and are separate in the materials of work [karma giinali], if they 
be not accordant in affairs, should they give or sell their own shares, 
they do all that as they please ; for tjiey are master?^ of their own 
wealtli.^^ Duties ; ceremonials, that is, the five groat sacrifices, ]^para. 31,] 
and file like. Transactions, commerce, and the like worldly acts. 7V/c 
'ruaterlalH of icorl', household necessaries, and the like, as the means 
of performing the acts [of tlie householder]. By the separate existence 
of these, a partitio)) is manifested. The sense is, that tliey, so sepa- 
rated, may [each], even without the consent of the others, make the 
gift, sale, or other alienation [of their respective shares J. 

37. ‘As for th(^ text of Bihaspati A Separated heirs, as those 
who ar(^ iinseparnted, are equal in respect of immov- 
ables ; f(n’ one has not power over the whole, to give, 
mortgage, or sell it according to Madana, itjjsfor 
putting a stop to the right, among coheirs* even 

separated a» to tlieir sha.re.s of [moveahle] eti'ects, [though un separated 
in otlier resjfoets], to dispose, by gift^or other mode, without [general] 
consent, of grain, or tie like, the produce of undividT^d fields, or other 
[fixed property]. According to Vijriano 9 vaia and others, it is for the 
6f obviating any future doubt, whether they be 
separated or united ; for, by the consent of those 
unseparated, ihe*facility of the transaction is ensured. 

38. The same author, witli reference to one separated by his own 

wish, and afterwards disputing, says : If he siib- 
Pumshment for ge(|uently dispute a distribution, which was made 
cabTo di'viskm.^ with his own consent, he 'shall be compelled by the 

• king to abide by his share, or b^ amerced if he per- 
sist in contention. Contention^ pertinacious pursuit. • 


A Text of BrkaH- 
pati explained iu two 
ways. 


cxxxiv. 


J — Ante Chap. 1st, Sec, 2d, para. 1st, 2 — Nci found in the Institutes, 

^ 3 —Jim. 3Ji3. and notes. Digest 3d, 430. * 

4 — Mit. 2r)f, .liiu. Va. 31. The text is, in the first anonymous, and*iu the hccoiuI, 


assigned to Vyasa, 


5— Digest 3d, 390. 
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Oh Obstnocted lleritiKje, or Succession , — [Sapratihandha J}dyad\ 


Order of succes- 
aion to one dying 
finally separated, 
without male issue. 


1. Now_, of the degrees of succession to obstructed heidtage. Yaj- 
fiavalkya thus relates the order of succession to the 
wealth of one [dying] separated^ and not re-united -.t 

The wife and tlie daughters also ; both parents ; 
brothers likewise, and their sons ; gentiles, cognates, 
a pupil, and a fellow student : on failure of the first 
amoTiof these, the next in order is indeed heir to the estate of one, who 
dej^rted for heaven leaving no male issue. This rule extends to all 
[persons and] classes.'^ 

2. The wife, if faithful to her husband, takes his wealtli ; not if 

she be unfaithful; for it is declared by Katyayana : 
faithful’ Let the widow succeed to her husband’s wealth, 

provided she be chaste. So llarita says If a 
woman becoming a widow in her youth, be headstrong, [suspiicted of 
incontinence] a maintenaiice must in that case bo given to her, for the 
support of life/^ Prajapati Hying before her husband, a virtuous 
wife partakes of his consecrated fire ; or if her husband die [before her, 
she shares] his wealth ; this is a primeval law.^-’ CouHccraiad fire, all 
the [five sacred] fires. The same au,fhor says -A Having taken liis 
movable and immovable property, the base and the precious metals, 
the liquids, and the clothes ; let her duly ofibr his 
monthly, half-yearly, and yearly funeral repasts ; 
with presents*' offered to his manes, and by pious liberality, let lier 
honOLir the paternal unfle of her husband, kis spiritual parents, and 
daughter’s sons, the childern of his sisters, his maternal ; uncles, and 
also ancient and unprotected pccrsons, guests, and ^OHy.^les, [of the 
family].” Bcu^e (^ictals, namely, tin, lead, and the like. 

8. As for this text of Prhaspati Whatever property a man 
possesses, of every kind, after division, whether 


cxxxv. 


A text of Brheas* 
pati as excepting 
tixed property ex- 
plained away. 


mortgaged, or other, that the wife, [in whatever form 
married, jaya] shall enjoy after the death of her hus- 
band, with the exception of fixed property. Even 
if virtuous and if partition have been made, a woman 
IS not fit to enjoy real property,” it, according to the Smrti Chandrika, 
refers to a wife who has not [even] a daughter ; for a woman having a 


1— Mit, 324. Jim. Va. 160. Digest 3d, 457, Reports Ist, 160-292 — 2d, 427-670. ct. al, 
— See post para. 9, and references. 3 — Brhaspati, Jim. Va. 158-9, Digest 3d, 458. 

4 — Our Author varies the reading, omitting mention of grains, after metals, :iiid 
reading abdikam yearly,” for “ adikam, other."’ 

5 — Reports 1st, 58— 2d, 666. 
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daughter obtains tho fixed property also. Madha^a^ again^ considers 
it to relate to the prohibition of sale, or other trauKsfer, of real property, 
by a widow, without concurrence of the heirs. 

4. As for this text of Katydyana ; After the death of tho hus- 

A text of Kat a widow, preserving [^le Vionor of] the 

yana limiting t)ie family, shall obtain the shares of her husband, so long 
widow’s power, pro- as she livcs : but she has not property [therein, to 
hi bits only improper extent of] gift, mortgage, or sale : ” it is a pro- 

a lena ions. hibition of gift of money, or the like, to the Bandi, 

Charana, and the like [swindkn's]. But gift for religious ob’jects [not 
visible], and mortgage of the like, suitable to those objects, may even 
bti made, since fixed and moveable property are both noticed, in the 
above quoted text : Having taken,^^ &c. [para : 2nd] and from this 

of Katyayana himself : A widow, actively engaged in meritorious 

observances and fasts, constant in the duties of her widowhood, intent 
upon restraining [her pnssions], and making holy gifts, even if waiit- 
iijg a son, shall reach the heavenly abodes/'* 

5. Moreover, the text of the same anthord Ileirlcss property 

go(‘s to the king, deducting however a subsistence 
ic/ kept v^oW as the funeral cliarges : but 

women. • the goods ])elongir]g to a venerable priest [Orotriya] 

C’X\ WI bestow on venerable priests and further 

that of Narada Except the wealth of a Brahmana 
[property goes to the king on failure of heirs]. A king, who is atten- 
tive to the obligations of duty, should give something as maintenance 
to the women of such persons. ^Phe law of inheritance is thus declar- 
ed have both reference to women set apart, ^ because tho term, 
‘ lawful wife^ [ Patni], is not mentioned. ? 


G. But as for this of Narada :‘t Among brothers, if any one die 
without issue, or enter a religious order, let the rest 
Andatbird, ... the of the brethren divide his wealth, except the ’wife’s 
separate property. Let them allow a maiiitenanco 
to his women for life, provided these preserve un- 
sullied tho bed of their lord. But if they behave otherwise, the bre- 
thren may resume that allowance,*^ it relates to the women of one 
dying uiiseparated, [or] re-united, because the reading [of tho text] is 
upon that very subject, according to Madana. 


7. Katyayana : But if her husband have departed for heaven, 

the wife obtains food and*raiment : Or [too], if unse- 

A text of Katya- receive a sharo of the wealth, so 

yana exammeU. f it »» mi t 

long as she lives. Ihp terra unseparaied is also an 
illustration of a re-united family. The* word ^ but [too]^ has here tho 


I --Mit. 33^. 

3 -Ante Sec. 7 th, para. 19. 


2~Mit. 3,35. Jim. Va.,d77. Digest 3d, 510. 
4— Mit. 239. Jim. \^a. 177. Digest 3d,- 471. 
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sense of ^ or/ From tliis results a double object of the text, according 
to Madana : the last [hemistich] referring to a wife lawfully married ; 
the first, to a woman set apart. The foundation of this exposition is 
to be considered. But [indeed] the same author clearly explains the 
real meaning : She who is intent upon her service to her venerable 

Guru, is tit to enjoy the share assigned : should she not perform 
her proper duty, he shall order her [only] clothes [already] worn, and 
a morsel of food.^^ Her GiirUy her father-in-law, and other [venerable 
relatives]. At his pleasure, she may receive a share : otherwise, merely 
food and Raiment. This is the meaning. 

• 

8. The same a-uthor says Z But a wife, who does malicious acts 

CXXXVll injurious to her husband, who has no sense of shame, 

who destroys his. effects, or who takes delight in 
being faithless to his bed, is held unworthy of separate property 
[stridJiana]” As for this text : Let them follow this very same 

rule also, with females degraded [by crime] : but clothes and grain are 
to be given to her, and let her be caused to reside within the house, 
it has reference to a husband [living], says a certain modern compiler. 
This very rule that is, regarding the divorce of a degraded [wife]. 

9. Even a mere maintenance is for a woman suspected of incon- 
tinence, from this text of Harita : • If a woman, 
becoming a widow in her youth, be headstrong [sus- 
pected of incontinence], a maintenance must in that 
case be given to her for the support of life/^ Head- 
strong, according lO the Mitakshara,2 means ^ sus- 
pected of incontinence.' This establishes onr argu- 
ment [The wife, if faithful, &c., para. 2nd], that a 
lawfully married wife, restrained [in her conduct], 
But if there be more than^one, they will divide it, 


A widow suspect- 
ed of incontinence 
gets only a mainte- 
nance. 

But a faithful one 
gets the estate. If 
more than one, they 
divide it. 

takefil the wealth, 
and take shares. 


10. In default of the wife, tl.e daughter succeeds. E . on as Ma-iiu 

says The son of a man is even as himself, and 
or'^d^ughters^^^’ daughter is equal to the son : how then can any 

other inherit his property, hut a jiaiighter, who is as 
it were himself.^^ If there be more daughters than one, they are to 
divide [the estate], and take [each a share.] 

11 . In a case also, where some ol: them are married, and some un- 

married, the unmarried ones alone [succeed], by 
m^ri^^onet reason of this’ text of Katyayana 'A Let the widow 

succeed to her husbands estate, provided she be 
chaste ; and in default of her, the daughter inherits, if unmarried.^^ 


1— .Digc3t 3d, 585, sec post, 8ec. 10th, para. 12, 

2 — Cole. Mit. page 340. Digest 3d, 479. Jleports 2d, 457. 

3— Chapter 9tli, 130, Jim. Va. 184. Digest 3d, 166. Reports let, 31, 

4— Mit. 326. 341. Ante para. 2. 
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12. Among the married ones, when some are possessed of [other] 
wealth, and others are destitute of any, these [last] 
even will obtain [the estate], from this text of 
Gautama -.1 A woman^’s property goes to her 
daughters, unmarried, or ui\provided for/^ Unpro- 
vided, destitute of wealth. Those acquainted with traditional law, 
hold, that the word, ^ womaid [wife’s] includes the father’s also. 


If married, the 
poorest of them. 

CXXXVIll. 


J 

13. In default of daughters, the daughter’s son [succeeds], by 
the text of Vishnu If a man leave neither son. 
The daughter s son. son’s son, nor [wife, nor female] Issue, the 

daughter’s son shall take his wealth. For in regard to the obsequies 
of ancestors, daughter’s sons are considered as son’s sons. 


14. In default of the daughter s son, comes the father ; in default 

of him, the mother ; even as Katyayana says -.3 The 
The father, and, widow, being a woman of honest family, or the 
mother'”^ daughters, or on failure of them, the father, or the* 

mother, or the brother, or his sons, are pronounced 
to bo the heirs of one who leaves no male issue and likewise ViBhnu4 
The wealth of him who leaves no male issue, goes to his wife ; on 
failure of her, it devolves on daughters ; in default of daughters, it de- 
volves on the daughters’ sons ; if there be none, it belongs to the 
father ; if he be dead, it appertains to the mother ; on failure of her, it 
goes to the brothers ; after them it descends to the brother’s sons j 
if none exist, it goes to the relations [sakulya].” 

15. As for the opinion of Vijnane 9 vara Hhat in the complex 

term parents,’ the omission of one term and retention 
The doctriue of of the Other [ekashe 9 a] constitutes an exception to 
regular compound [dvandva], and although the 
• * order [of construction] be not certainly defined, yet 

the meaning [in favour of the mother s priority] may be understood, be- 
cause the Wv.id ^mother’ stands firs« in the proper form of the com- 
pound ; also, from the consecutive order of the paiTicular compound 
[‘ mother and father’] being the rule, of which the omission of one term 
and retention of the other [‘ parents’] is the exception, and since the 
father is a common parent to many sons, whilst tho mother is not so ; 
therefore, of the two, the mother in the first instance takes the estate, 
and no failure of her the father,’^ it must be set aside, as contrary to 


267-342.69. Jim. Va, 82. digest 2d, 588. 

2— Mit. 343 Jim. Va. 191. ^ C-Mit. 320. 

4d-Mit. 326.350 note. Jim. Va. 160-194-196. ^Digest 3d, 489. The mention of 
‘daughter’s sons,’ is omitted in the Mit. and eve^i in some copies of Jim. Va. ; and our 
Author leaves out the name of “ kinsmen” before relations. 

5— Mit. 343. 

6 — The remarks on this intricate and contested subject in the m'ltes to the Mitak- 
shari, page 345, are too valuable and apposite to be omitted hjre. “ The commentator 
fon the Mitikshara] Balambhatta, is of opinion, that the father should inheri1» lirst and 
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those texts : for the word ^ mother^ being placed first, in the proper form 
CXXXIX compound, is an exception to the general rule, 

in regard to the option allowed for the omission of 
one term and retention of the other ; and further, there is a want of 
])roof, in fixing the proper order according to the diffusion or condens- 
ation [of the parental power]. 


IG. In default of the mother, the uterine brother ; in default of 
him, his son. As for the dechiration of Vdjnane9- 
tm! otliers,! ‘ t.li at. ill default, of the uterine 

The doctrine of the brother, those by dilfereiit mothers succeed ; on 
Mitakshara, in fa- failure of them, the SOUS of the uterine brother,^ it 
vour tlie half-bro- wrong : since the term ‘ brother^ has the force of 
icrs, cidi e ^ wliole brother,’ and a secondary (juality is implied 

by the terra, ^brother by another mother and hence an exposition in 
favor of both, is contrary [to reason]. Some however say,- upon the 
term ^ brothers That since : flrothers and sistiu's, with sons and 

daughters, is one of the maxims (of Panin i] and the term ‘ brothers 
and sisters,^ resolves into [the complex term] ‘ brothers/ by the omis- 
sion of oiiG term and retention of the otfier, in a com|:)Ound of two 
species : therefore, in default of brothers, t he sister [succeeds] Put it is 
not so, because there is a want of proof [of the corredness] of omitting 
one term, and retaining the other, in a compound of two species. 


17 . The sons of a brother, also, if themselves fatherless al the 
time of the paternal uncle’s death, provided they are 
The brother’s sons capable of understanding [the use of] property, will 
hrothers^^ divide the father’s sliare with their father’s otlr'r bro- 

thers, after the example Among grandsons by 
different fathers, the allotment of shares is according to the fathers.'’ ' 


afterwards the mcthei ; upon the analogy of more distant kindred, where tlie paternal 
line has invariably the preie^ence, before the maternal kindred ; and iijion the authority 
of several express passages of law. Naiida Pandita, author of c«)inmeiitaries on the 
Mitakshara, and on the institutes of Vishnu, had before hiain^jinned the same opinion. 
But the eldei commentator of the Mitakshara, Visve^vara Bhatta, has in this inst.anee 
followed the text of his author, in his own treatise entitled Madana Parijata, and has 
supported Vijnaneevara’s argument, both there and in his commentary named Suhod- 
hini. Much diversity of opinion does indeed ‘prevail on this question. Crikara main- 
tains, that the father and mother inherit together : and the great majority’ of writers of 
eminence [as Apararka and Kamalakara, and the authors of the Smrti Chandrika, 
Madana Hatna, Vyavahara Maytikha, &c.] gives the father the preference before the 
mother. Jiimita Vahana and Raghunandaiia have atlopted this doctrine. But Vaches- 
pati Miara, on the contrary, concurs with the Mitakshara in placing the mother before 
the father ; bein^ guided by an erroneous reading of the text of Vishnu, as is roriarked 
in the Virauairodaya. The author of the latter work proposes to reconcile these con- 
tradictions by a personal distinction : If the mother be individually more venerable 
than the father, she inherits ; if she be less so, the father takes the inheritance.” In 

E ractice however, the question can never occur, unless the deceased had separated from 
is father, which is seldom if ever done. 

1— Mit. Ml, 2~Mit. 346 note 

3— Ante Section 4th, para. 20th, see Mit. 348. Reports 2nd, 20. 
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18. In default^ of brother’s sons succeed the gentile relations, 
[(xotraja] within the seventh degree, being connect- 
tiolsl of whomrthe fulioral oblations, [sapinda]. The fii*st among 

father’s mother is these is the paternal gran dm oth 017 from this text of 
hrst, coming in Manu d TAo mother alsu being dead, the father^s 
n^xt Mother ‘ “o^her shall take the heritage, [oh faihire of brothers 
and nephews.J ihven though she is [here] mentioned 
immediately next to tiie mother, still she is to bo entered at tlie end, 
after the brother’s sons, after the ijiaiiTier of the entry of [the ^haddha 
for] incidental persons at the end, [as dece«ased acquaintaijces, Ac.], 
beciiuse the placing her in the middle [is in vioiution] of the rank fixed 
for each, as far as brother’s sons. [para. 1.] 


Then the sister. 
CXL. 


19, In default of her, comes the sister ; under this te.\t of 
Manu2 To the nearest sapinda, [male or female], 
after him in the third degree, the inheritance next 
belongs and this of Brhaspati Where many 
claim the inheritance of a childless man, whether they be paternal of 
maternal relations, [sakulyd], or more distant kinsmen j^bandhava], he 
who is the nearest of them shall take the estate.^’ And [thff next rank 
is] her^s, both from her being begotten under the brother's family 
name, and there being no further reservation with respect to the gen- 
tile relationship [Goti'ajatva] : it does not particularly specify the same 
gentile kindred. Neither is she mentioned in the text as the occasion 
of taking the wealth; [but as next of kiu, she succeeds]. 


20. . On failure of her, the paternal grandfather, and Ijalf-brothcr 
are both to share and take it, tlmiv propinquity being 

The fiffcher’s father, . . . ^ 1 y *-> 


equal, since the [deceased personas] own father was 
begotten by the former of those two,'* and was him- 
self the begetter, of the lattei;, as well as of the deceas- 
ed. The propinquity being similar, and there being 
a want of any othca’ notice, however slight, beyond 
the order of the text, or the like, 4.hei*efore, in other 
cases also, we must act evemThus. For this reason, 
in default of these^two,. the paternal great-grandl’ather, the fathor^s 
brother, and fhe sons of the half-brother, shall take and shifre it. 


and the half-brother 
share between 
them ; after them, 
the ‘paternal great- 
grandfather, f}ic fa- 
ther’s brothei.; And 
the sons of the half- 
brother, share alike. 


21. All the sapindas and the samanodakas follow, in the order of 
propinquity, as enumerated by Manu ‘A Now tbo 
I'minodak'a^f^^ relation of the Sapindas, [or men connected by thr 
funeral cake], ceases with the seventh person, [or in 


• • 

1— Chapter Oth, 217. Mit. 320-346-49, Jim.*Va. 194, Digest 3d, 503. Reports 1st, 

190-292. ^ ^ 

2 — Chapter 9th, 187, Mit. ^45-7-51, noticing our Author. Jim. Va. 2]5»17. Digest 

•2d;^25. Reports 1st, 70-72. ^ ^ * 

• 3 — Digest 3d, 532. 

4— Chap. 5th, 60, Jim, Va. 173-217. Reports 1st, 190-293. • 

• • 

II 
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the sixth degree of ascent or descent,] and that of Samanodakas, or 
those connected by an equal oblation of water, ends only when their 
births and family names are no longer known/ ^ The sev entity must be 
understood as of 'him passed away. 


22. If no distant kinsmen [Sodaka] exist, then come the cognate 
kindred [Bandhu], who are thus specified in another 
Smrti The sons of his own^ather^s sister, the sons 
of his own mother^s sister, and the sons of his own 
mother’s brothei', must be considered as hit( otvn cog- 
nate kindred.” The sons of his father\s paternal aunt, 
the sons of his father’s maternal aunt, and the sons 
of his father^s maternal uncle, must be deemed his 
father^ s cognate kindred.^’ The so, ns of his mother^s paternal aunt, 
the ’sons of his mother^s maternal aunt, and the sons of his mother’s 
maternal uncles, must be reckoned liis mother h cognate kindred.” Here 
also, the order [of succession] is even the order of the text. 


‘ cogna 
dred, of tne deceas- 
ed, of his father, and 
of his mothe**. 

CXLI. 


23. If on the other hand [it be said] : ^ As the right of the wife 

and all the others, in succession to the wealth, is de- 
An argument rived from the deceased himself alone, even so that of 
rf^ht^^over-ruled^'^^ cognate kindred is derived in like manner from 

him : What title then can the cognates of tlie father 
or of the mother [of the deceased] have to the wealth ? The term ^ sons 
of the sister of the father’s father,’ and the like, is only for the sake 
of shewing the connexion between the name and person, and does not 
mean a connexion with the wealth.’ [I answer] : Even without that 
text, if, after the example of ^ the father’s maternal uncle, hisj paternal 
uncle,’ and the rest, in like manner also, the continuous application of 
that teim [cognate among the father’s and the mother’s cognates be held 
to e^fist, by conjunction [of kin through some intermediate person], we 
should have the absurdity of rendering unini;elligible, the connexion 
between name and persons. Hence, the text is intelligible only by 
the acceptation of paternal and maternal cognates, in cor‘^\dering that 
subject intheVules of succession to property. The conclusion is, that 
the very same applies, by the declaration of the cognate affinity, in 
the rules for impurity and other [mutual obligations], 2 

24. In' default of cognate kindred, the preceptor ; on failure of 
him, the pupil ; by this text of Apastamba If 
there be no male issue, the nearest kinsman inherits : 
or, in default of kindred, the preceptor ; or, failing 
him, the disciple/’ 

X 25. In default of the pupil, the fellow-student 
is the successor ; in default of him, a Qrotriya * from 
the text of Gautama -A Venerable priests [Crotriya] 
should share the wealth of a Brahmana, who leaves 
no issue.’/ 

1— Mit. 352. Digeat 3d, 635. Beports’lst, 107-293* 

2— See Mit, 352, note where our Author's dootrine is quoted, 3— 4— Mit. 363, 


The preceptor, 
pupil. 

« o 


And fellow stu- 
dent, a ^‘Crotriya, 

CXLII. 
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26. In default of sucli an one, any other Br^hmana, by reason of 
this text of Katyayana :l But in default of all those 
or any Brahmana, if the lawful heirs are such Brahmans, as have read 
^ three Vedas, as ai’e pure fin b6dy and mind], as 
have subdued* their passions*. Thus virtue is not lost.” 
And Narada says the same :2 In every case, the*king‘ may take the 
wealth of a subject dying without an heir, except the estate of a 
Brahmana ; for the property of a Brahmana dying without an heir, 
must be given to (^rotriyas. 

• 

♦ 27. Brhaspati If Kshatriyas, Vai 9 yas, or 

cases, Jie childless, leaving neither wife nor bro- 

ther, let the king take the property ; for he is indeed 
lord of all. * ‘ , 


The heirs of her- 
mits, ascetics, and 
perpetual students 
specitied. 


28. Yajfiavalkya4 states a distinction with regard to the estates 
of ascetics, and the like : The heirs of a hermit, of 
an ascetic, and of a student [Brahmachari] are, iii 
their order, the preceptor, the virtuous pupil, and the 
S})iritual brother, and associate in toliiifess.^^ The 
student, a perpetual one, for the father and the rest 
even are [the natural heirs] of a temporary student. The spiritual bro- 
ther, one who has agreed to bear the appellation of ^ brother.^ A^t 
associate in holiness, one appertaining to the same hermitage. ^ Being 
a spiritual companion, and belonging to the same hermitage^ is a com- 
pound of nouns designating the same person,*^ [Karmmadharya sainasa]. 
According to Vijfiaue 9 vara, [the succession] of preceptors and the rest, 
is in the inverse order. But Madana prefers the direct order, from 
this tcfxt of Vishnu The spiritual preceptor shall take the property 
of a deceased hermit.'^ 

■ 29. ^r]ie funeral rites of the deceased, a^ far as the tenth day’s 
rites inclusive, must be performed by that person 
[among the heirs] who takes the estate, whoever it 
may be, [from the wife, dowij^ar5s] even as far as 
the king himself. Even thus Vishnu says 'J He 
tv'ho is heir to the estate, is the giver o^ tjie funeral 
oblation This same matter has been fully ex- 
plained by me in the Cu'addha Mayiikha, in deter- 
mining the order of*those eutitle'd to perform them. 


Whoever t e s 
the estate, as heir 
under this above <»r- 
dor, is bounil to per- 
form the funeral rites 
of the deceased. * 
CXLITI. 


1— Manh. Chap. 9th, 183. Mit. 353. 

2 —Digest 3d, 538. where it is assigned to Devala. 

S-vIjm. Vi. 177. Digest Sil, SjS. 

4 — Mit. 1^54. ^im. Va. 223. Digest 3d, 456. 

5— See note to Datt. Mim. page 102. * 

7 — Digest 3<J, 54i^. ^rti. 


6 — Digest 3d, 548. 
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SECTION IX. 


[0/ Re- union after Partition, — Siimsrishta.^ 


He- union after 
separation, deiiued. 

A restriction by 
the Mitakshara to 
threi? persons, over- 
ruled. 


tod, with any former 
CO- parcener. 


1. — Now we proceed to expound the doctrine of re-united co-parce- 
ners. On this subject, Brhaspati defines re-union d 

He who, being once separated, dwells again, 
through afiection, with his father, brother, or pater- 
nal uncle, is termed re-unitedd^ This re-union, 
according to the Mitakshara and others, can only 
take place with a father, brother, or paternal uncle, 
not with others, because no others are included in 
the text. But the pi*opor sense is, that this [re-union] arises even from 
the joint location of the makers of the [first] partition. For the words 
father, and the rest, are merely as a part to denote the whole, of the 
persons wlio make the partition, after the example : He measures the 
altar, half within, and half witliout otherwise, there would be a divi- 
sion of the text itself [into three], lionco, re-union may take place 
with a wife, a paternal grandfather, a brother’s 
Re-union permit- grandson, a paternal uncle^s son, and the rest also. 

He who, being once separated [from the co-heirs] 
dwells again [in f*oramou, is termed] re-united 
from joint location [of such an one], the sense of separated brothers, 
[oners' own] sons, and the like, does not result. | When two settle thus] : 
‘ The present, of future, wealth of us two, is common property, until 
we make a partition a second tiine,^ when there exists such a sign, 
either by an understanding or expressed wish, it is an union. 

j 

2. In this place, Manu stat^is a distinction :2 If bi^thren, once 
divided and living again together as parceners, make 
a second partition, the shares must in that case be 
equal : there is not in this instance any right of pri- 
mogeniture [Jyeshtyam].’^ Here, some say ; ^ that, 
the unequal distribution being sot aside by the 
phrase, the shares must in that case be equal, the 
prohibition of the ^ eldest son’s right’ is repeated 

[though contrary to rules of composition] for the sake of making it 
clearly understood, that although there is to be no inequality in 
making up the sha^xj of the eldest, yet in the distribution the shares 
may be even unequal, when made up of greater and lesser shares, at 
the time of re-uniting the property.’ 


But the .sbar(!S at 
a second partition 
must be c(pial . 

Though the contri- 
butions wer(3 un- 
ef{uaL 

CXLIV. 


1 — Mit. 357/, Jim. Ya. 228-108. Digest 3(3, 532 Our Author differs from all, hr his 
dcx’trine. 


2-~-Chap. ffth, 210. Mit. 369. Jim. Va. 227. Bi^cst 3d, 475. 
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3 . But since the term, ' eldest son^s right^ [Jyeshtyam] and the 
like, is merely a declaration of the general meaning ; 
still the shares at therefore, if [the contributions to] the wealth were 
mus^bralikc.^ ^ greater and less, still the share of cabh must be equal. 

And the sarnd is the popular practice. Hence, as 
the foundation of the practice is derived from this lext, ’any supposi- 
tion of a declaration contrary thereto, is at variance with reason ; for 
another author has said : The body of the law, like Grammar, fur- 
nishes, for the most part, the foundations of popular customs.^’ 

• 

c 4 . Bi-haspati A If any one of the re-united brethren acquire 
Ta certain ^aina science, valour, 01* the like [with the use 

made evmf with*^akl of the joint stock], two shares of it must be given to 
from the common him, and the rest shall haVe each a share/^ AccQrd- 
stock, the acquirer ing to Madana, the meaning of the text is, that a 
gets a oil es die. share being established for the acquirer, by 

the phrase, ^ to the acquiror, two shares / then, in a partition among 
[uiiseparated] brethren not re-united, he gets two shares, only in what 
ho has acquired without detriment to the father^s wealth but in a 
[fresh] partition among re-united brethren, he gets two shares of what 
was acquired by him, even if at the detriment of the re-united property. 


Yajiiavalkya-'^ enumerates the order of those entitled to suc- 
ceed to tlie wealth or one re-united : As of a re- 
united [coheir], the re -uni ted [coheir], so, of the 
uterine brothei', the uterine brother,^^ which ds an 
exception to t\io regular succession [failing male 
issue], of. The wife, the daughters,'^ and the rest .4 
Hence, this meaning results, that it is the re-united 
parcenership, and not the condition oFthe wife J[ the 
daughter], and the rest, » which causes a prept)nderance of the 'right 
of inheriting the property of a re-united parcener. 


7’'lio (>r<1cr of suc- 
cession to one dying 
after re-union, is an 
exception to that of 
obstructed heritage. 
[Sec. 8tl;.l 

(JXLV, 


G. As for the doctrine of Vij 113.1109 vara, Madame, and others 
. , , ^ That this also refers to one dewoid of son, grandson, 

M-Vtiksbar^ and or groM- grand son, both from the maxim ^ that the 
others, against ijho subject forming an exception be of a naWre similar 
wife &C., contro- ^ to that [of the rule] which is rejected,' and from 
* the want of connexion between the terms of the 

former text Of one who departed for heaven leaving no male 
issue," and the present one : therefore, even though there exist a wife,^ 
or other un-reunited near heir, of such any, one dying after re-union. 


1— Jim. Vd. 165. Digest 3d, 551. . * 2—860 Sec. 7th, para, (n 

3_-Mit. 3.56, Jim. Va 200. Digest 3d, 507. A literal and connected version of this 
text, is ra^uired in this idacc, to ilndcrstand clearly the succfcediiig argument Of the 
rc-united (coheir], the re-united (cohcirl ; so, of thciitiorinc brother, the uterine brother ; 
shali^ cither give up, or shall ret:»n tW3 share,’’ Lgiving it iip j if a son were born of him, 
or ( retaining it] if he died [without oncl.” 

4— 5-.-Scotion 8th, para, 1st. 
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still, the others alone who had re-united with him, will take his estate,^ 
it must be considered. Since, [in the second case], there is a want of 
proof, in the connexion, if the text is to be carried on even without 
that rule : nor [in the first case], is the complete similarity [of the 
rule and exception] to be looked for, in all cases of share, but only in 
a few points ; [as may be instanced] from the nature of a ^ deceased 
Sapinda/ where, in default of connexion between the term, ^ leaving 
no male issue,^ and that of, ^ one who departed for heaven,^ they 
would not find the term, ^ of one deceased.^ Yet it cannot be so, for 
that vei’y term is found in the text of Manu, to be presently adduced 
[para. 13] : be deprived of his allotment at the distribution?, or 
should any one of them die But if connexion [of the terms] be 
allowed, we should, in the case of sons, some re-united with the father, 
and some not re-united, or of grandfsons so situated with sons, have 
them shares sharing equally, which is a contradiction : and in the case 
of one having male issue, this text does not apply. ^ 

7. And here again, [such connexion] is at variance with that 
practice, the opgin of which may be demonstrated to be in the general 
code of Law, [para. 3]. But [should it be said], ^ though the text be 
inapplicable, in the case of one having male issue, in default of such 
connexion ; yet if there be an assemblage of sons not re-united, with 
brothers re-united, or the like, then the brothers and others [re-united] 

CXLVI would obtain the wealth, not the sons or others 

[not re-united]/ it is not so ; because in the last 
hemistich of the [above] text, it will be shewn to be unworthy of 
respect. 

8. The sense of the first quarter [of the whole text] : Of a 

re-united [coheir], the re-united [coheir],'^ has an 
texV- explained ^by exception in the second quarter], of the uterine 
the other, to detine brother,^^ with which the other is connected. The 
the rights of the meaning therefore is, that, in a Case embracing both 
Trotherr * ^ ^ ^ ^ ^ ^ whole and half-brothers, all re-united together, only 
' the re-united whole brother will take the wealth of 
there-united brother deceased. The last hemistich^ is as follows: 

Shall give up the share, to [a son at any time] born ; or shall 
retain it, if he died [without issue] and the sense 

ostlfumour s^o n ‘ pregnancy of the wife of a 

wHh hi^uncles. deceased re-united coheir, be unascertained at the 
time of dividing the [re-unibed] property, and a son 
"be afterwards born, the paternal uncle or other re-united [parcener] 
shall give the share to that son ; but on failure of him, ho [the uncle, 
&c.] himself shall Jake it/ 

9. ' Here, the filial relf^.tion alone affords the right of takifig the 

father share ; not the fact of production posterior 
not'^^rc-rni’ted^Tuc^ to Jhe partition, since -this cannot oausoesuch a 
result besides, it creates [unnecessary] prolixity [to 

J — — ^ *1 

1 — In some of the copies, this sentence is not to be found in this place. 

2— 0^ the text with which para. 5, commenced. Mit. 357, Jim Va, 
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ceeds, in preference specify : ‘ subsequontty’ born], and [thirdly], would 
even to the re-unit- liave the absurdity of denying the [known] right to 
ed uncle. ^ share, in tho case of a son produced in another 

part of the country previous to partition^ but un- 
known [at the time]. Therefcfre, to the son previously born even^ 
though not re-united, the uncle, or other [parcener^ though re-united, 
shall give his share.l 

» 

10. The same author2 propounds the right, of an uterine brother 

not re-united, and a half-brother re-united, in taking 
shares of the wealth: One. of a different womb, 
brother severally being again associated, may take the succession; 
discussed. not one of a different womb, if not re-united : but 

CXLVII. [^ whole brother, if] re-united, obtains the property ; 

and not [exclusively] the son of a different mother.^^ 
Here, from the terms, 07io of a difcy^ent womb ; son of a different 
mother, the half-brother alone is not designated, but the paternal uncle, 
and others likewise, because there is nothing to distinguish such associa- 
tion : for, if otherwise, we should have the absurdity of rendering sense- 
less the union with uncles, and the rest, already established [by the 
text at para. 1.] And there is a want of any other acts suitable to a 
state of re -uni on. 

11. If not re-united ; this term applies to those both preceding 
and following it as a lamp upon a threshhold [gives light both within 
and without]. So, the word re-united, by varying the application of 
it, is to be understood of the whede brother, as entitled by union, both 
of the wealth and also of the womb. The word if, occurring in the 
formei^ phrase, is to be understood immediately after this, as well as at 
the end of the text. The word exclusively [even, eva] should be supplied. 

•12. The following 'are tho meanings of ihe terms of this text : 

^ One of a different womb,’ that is, one of a separate 
^ womb ; [such], the w ife, tho father, the father s father, 

the half-brother, the paternal uncle,*and*others,if they 
be re-united, may take tho wealth. If not re-umtod, those of a differ- 
ent womb do not [succeed]. Hence, by reason of the rule respecting 
fitness and dissimilitude,^ tho re-union of one of a diftei'ent womb, is 
declared as the reason for his taking the wealth. A whole brother, 
termed ‘ re-united,' j^by union of the womb], even if not re-united [by 
union of the wealth], will take the property. By this reasoning, the 
community of womb alone even, is declared a sufficient reason. So* 
! ^ 

1— This seems likewise to be the doctrine of the Subbdhini. Cole. Mit. 35g. note. 

2 — Yajnavalkya Mit. .358 Jim. Va. 201. Qf tlie readings mentioned there, our 
Author adopts. ‘NSmyodaryo dhaiyim haret, and Samsrishto nanyamatrajah. ’ The 
translation of some of the terms- is hero altered, to suit the gloss. 

3 — Cole. Digest 1st. 9 note.* “ In Logic, Anvyw, and Vyatireka ^ the first is the 
relation of events, of which wheaevenone occurs, the other also occurs ; Jhe second is 
the connexion of circumstances, of which when one occurs not, the other also does not 
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one re-united, as possessing union of wealth ; but if only born of a 
different mother, he will not take any thing whatever. 

13. From the above tliis results, that, the one from his re-union, 
Therefore the other from his community of womb, both jointly 


whole, and half-bro- 
ther, or any other 
re-united persons, 
sharejit equally. 

OXLVIII. 


Fixed property, the 
uterine brother 
takes, concealed 
wealth and animals, 
he shares with those 
ro-united. 


share and take it [between them]. Mauu 1 specially 
determines this very principle, in the right of suc- 
cession among re-united persons : Should the eldest, 
or youngest, of several brothers, be deprived of his 
allotment at the distribution, or should any one of 
them die, his share shitli not be lost : but the uterine brotliers and sis- 
ters, and such as were re-united after a separation, shall assemble 
together and divide his share equally Be deprived of, by entering 
another order, by degradation from sin, or the like. Uterine, must be 
joined with brothers, in construction. A iui rucli an tvere re-nniied, that 
is, the wife, the father, the paternal grandfather, the luiK-brother, the 
paternal uncle, and the rest, [para. 1]. 

14, On |/his point, Prajapati states a distinction : Whatever con- 
cealed wealth is brought to light, becomes the pro- 
perty of the ro-united parceners : but lands and 
houses, those not re-united sliall entirely take, 
according to their shares.” Concealed. iveaJfJi, what 
is capable of being hidden, by depositing in the 
ground, or otherwise, as gold, silver, or the like. 

Such^ those re-tiniied, that is, of a different womb, shall take : but 
landed property, the uterine brother [takes]. Kine, horses, and other 
[animals], the uterine and he of a different womb [shall share]. Accord- 
ing to Madana, he of a different womb alone, if ro-united, will fake the 
houses, horsdte, and the like ; but it is not so noted in the text. 

15. According to' the Smfti Chandrika : ^ But if there exist only 
one species of property, out of the [above sources, 
as] concealed wealth, land, kine, and'*^lhe rest, the 
uterine brother alone, even not re-united, takes it.' 
The proof of this must be considered. Among 
uterine brothers, if some of thaln are. re-unitod, but 

other brothers not, nevertheless, those re -united alone will take the 
wealth, because community of womb, and re-uniqn, exist as a double 
cause [of succession]. Even so Gautama : When 
a re-united [parcener] dies, his re-united coheir 
shares his estate, and Bfhaspati : Two brothers, who become 
re-united through affection, [after being separated] share mutually.^' 

r* 

16i Here, this is thovrefined sense : ^ A son, whether re-united 
with his father, or not re-united, shall obtain the 
*.The son, succeed- enibire paternal share, since the power of intcircepting 
e , m a cases. the ’right to take a share,'* lies in the filial relation. 


A case in the 
Smrti Chandrika ex- 
plained as between 
uterine brothers. 


CXLIX. 


'1— Chapter »tb, 21M2, Hit, 359. Jim. V^. 210. Digest 3rd, 475. 
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Those re-unitod, 
before others not re- 
united. 


And the son of one 
re-united, succeeds 
before other re-unit- 
ed persons. 


Among [several] sons also, whun one is re-united, 
and the other is not, the re-united one alone [suc- 
ceeds], by the text [para. 5th] : Of a re-united 

[coheir,] the re-united [coheir] 

• 

17. In a case of re-union, between a father, son, 
and any other, not being his son, the son alone [suc- 
ceeds], because the same has already been declared 
[para. 8th], by the terms : shall either give up, or 
shall retain, , 


1 8. In an assemblage of father, brothers, pater- 
In other cases, the uncles, and others, not being sons, re-united, the 
them the Mother. ^ parents alone [take it]. Of them again, the mother 
is first, and then the father, according to Madana. 


1 9. But [after them] the brother, paternal uncle 
Then the brother, rest, shall even take and share it [equally]: 

equally. ^ ’ for among them all, the state of union exists, as the 

cause whence their right of taking [shades] ’s derived. 


20. So likewise, in an assemblage of nnre-united brothers, re- 
united paternal uncles, half-brothers and others, they 
The brothers iiot even share it [ill commoji], by reason of the two 

re-united uncles &c. phrases [tiio one, para. JUJ : it not re-united ; but 

[a whole brother, if] re-united, obtains the property : 
and not [exclusively] , the son of a different mother (the other pai^. 5) : 

As of a re-united [coheir] the re-united [coheir], so of the uterine 
brothel', the uterine brother.’^ 


The Mufe, if alone 
re-united. 


22 . 


21. In case of the re-union of the wife alone, 
she alone takes it, from the, same text; of ^ re- 
united [coheir] the re-united [coheir].^' ^ 


In an assemblage of the other persons, re-united.together with 
her also re-united, they alone [succeed]; she does not. 
Moreover, iu commencing the topic of re-union, both 
Caiikha and Nctrada have declared d Among 
Ijrothers, if any one die without issue, or enter a 
religious order, let the rest of the brethren divide 
his wealth, except the wife^s separate property. 
Let them allow a maintenance to his women for life,^ 
provided these preserve unsullied the bed of their 
lord : but if they behave otherwise the brethren may 
resume that allowance. ‘^The maintenance of the daughter of such 
an one, is enjoined, to be made out of her father^s shaTe if still 
uninitiated, she will take a share [for the purpose] ; if [he died] after 
that, her husband shall support her.^^ 


If others were re- 
united she does not 
succeed, but must 
be maintained, 

CL. 

A B must the 
daughter, who gets 
also a share, if un- 
initiated. 


326. Jim, V5i. 177. Digest 3d, 477. Reports 2d, 129. Ante section 8th, 
para. 6th, ^ , 
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Argument to prove 
that the text is not 
confined to a case of 
brothers only. 


23. And here,** like as no necessity exists for gifts in honour of 
the deceased at the Abhyudayeshti sacrifice, because 
there can be no doubt of the existence of materials 
for it,l even so, the term, among brothers , is not 
[necessarily] required, since from the very commence- 
ment, there is a certainty of the agency of re-united 

persona, in the shares, or like [succession], by death, or entry into a 
religio^us order. 

24. As for what Cankha,2 in proceeding to expound re-union, says ; 
Of those also, departed for heaven without male 

issue, the property goes to the brothers ; In default 
of them, both parents will take it, or the eldest 
wife,^^ it, according to Aladaiia, is intended to fix the 
order of the nnre-nnited brothers, and the others, 
upon the death of one dying re-united, subsequent 
to the death of his paternal uncle, brother's son, or 
half-brother, with whom he had previously made a 
re-union. And, according to the same authority, in this case also, first 
is the mother, and next the father [para. 18]. The eldest that is, she 
who [best] preserves her duty. 

25. In default of a wife, the sister ; according as Brhaspati 
says His sister also, is entitled to take a share 


Among unre-unit- 
ed persons, succeed- 
ing to one re united 
with other members 
of the family, the 
mother is first, then 
the father, the eldest 
wife. 


The sister, and 
daughter; after 
them the nearest 
Sapinda, 


of it. This law concerns one who leaves no issue, 
nor wife, nor paront.^^ Some read, his daughter. 
In default [therefeh’e] both of daughter and sister, 
the nearest sapinda succeeds. 


S E C I O N X 


Of a Womans Pexnliar Propert y,--(StrtdhanaJ 


1 , Manu 

The sources of a 
woman’s property 
are six. 

CLl. 


What was given before the nuptial fire [Adhyagni] 
what was presented in the bridal procession [Adhya- 
vahanika] what was given in token of love [Priti- 
datta] and what was received by her from her brother, 
her mother, or her father, are denominated the six- 
fold property of a woman.^^ 


1 — This passage, from the V.^‘das, is left imperfect, the Cistris professing not to 
understand it themselves, , 

2— Mit. 327-339. Jim. Va. 163. Digest 3d, 473. 3— Jim. Va. 164. Digest 3d, 476. 

, '’4-~Chapter 9th, 194. Mit. 300-365. Jim. Va. 70. Digest 3d, 567. 
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2. Six-fold, is here used in order to prevenli [its reduction to] a 

smaller number, a [position] which borne out by 
may^be^om *' ' word other in the following text of Yajnavalkya :1 

What was given to a woman by the father, the 
mother, the husband or a brother ; or received by her at the nuptial 
fire [Adhyagni], or presented on her supersession '[adhivedanika], as 
also any other [separate acquisition], is denominated a woman^s proper- 
others specified. *7-? ^ishnuS likewise specifies more [than those 
Six] : “ What has been given to a woman by her 
father, her mother, her son, or her brother ; what has been received 
by her before the nuptial fire, [Adhyagnyupagata], what has been 
presented to her on her husband’s espousal of another wife [adhive- 
danika], what has been given to her by kindred, as well as her 
perquisite [Chilka], and a gift 'subsequent [Anvadheyika], ar^ a 
woman’s separate property/’ 

3. In explanation of property given before the iniptial fire 
[Adhyagni] and the other kinds, Katyayana^ says : 

What is given to women at the ,, time of their 
marriage, near the nuptial fire, is celebrated by the 
wise as woman’s property bestowed before the 
nuptial fire [Adhyagnika]/’ That again, which a 
woman receives whilst she is conducted from her 
father’s house [to her husband’s dwelling] is in- 
stanced as the property of a woman, under the name of 
gift presented hi the bridal procession [Adhya.vaha- 
nika],” What has been given to her through allec- 
tion by her mother-in-law, or by her father-in-law ; 
or has been ofiered to her as a token of respect, is denominated an 
iiflectionate present [Pritidatta]/’^ What has been deceived by a 
woman at time siibseqient to her marriage, from the family of 
her husbarxl, is called a gift subsequent [Anvadheyika], and so 
is that whij'dv luls been similarly received from her own family’’ •'5— : 
Whatever is received by a woman as tlio value ^of household 
utensils, of boasts of *lnirden, of milch cattle, or ornaments of dress, 
or for works, is called liej’ perquisite [Culka].” Tho meaning is, when 
• the bride does not [as usual] obtain household uten- 
, sils and tho rest, then, whatever is given to her at 
Buperees- time of hpr marriage as the price of them, is 

termed her perquisite. What she receives on her 


Each gift defined : 

Ist, before tho 
nuptial fire. 

2d, in the bridal 
procession. 

3d, through affec- 
tion. 

4th, gift s u b - 
sequent. 

hth, the perquisite. 


I— Mil. 304. Jim. Va. 73. Digest 3d, 558^ 

• 2 — Jiiu. Va. 68. Digest 3d, 562, where for ‘ sftu’, is read, ‘friend.’ 

3 — Mit. 336. Jim. Va. 70. Digest 3d, 5r>8. Keports 1st, 64. 

^ 4-*-Mit. 366. note. 

5~Mit. 367. «Hm, Va. 69., and note. The Mayuk ha* follows the readiitg of the 
Katftakara, “ Svakulat tatha.”^ ^ , 

6 — Digest 3d, 563. dim. Va. 92. and note. The reading of the Digest, as far as it 
agrees with the gloss of our Author, is retained. 
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supersession [adhivodanika] is explained by Yajnavalkya •A To a 
woman, whose husband marries a second wife, let him give an equal 
sum [as a compensation] for the supersession, provided no separate pro- 
perty have been bestowed on her : but if any have been assigned, let 
him allot half.^’ Half, here means o'nly so much as will [when added 
to her own property, make it] equal to the [prescribed] amount of 
supersession. 

" 4. Devala : That which a husband has pro- 

Promise af dower mised for separate property [stridhana] must be 
is a debt. made good by his sons, even as a debt.^* Frormsed, 

to his wife [striyai]. 


5. On the subject of giving property to women, Katyayana further 

declares : Separate property, excepting immove- 

Kature and ables, is to be given to women by their father, mother, 
B^arate”propert“‘ * husband, brother, and kindred, according to their 
means, as far as two thousand.^^ The wealth to be 
given excludes immoveable property, and must not exceed two thousand 
panas, aojordihg to Madana. So Vyasa A present, amounting to 
two thousand [panas] at the most, may bo given to a woman, out of 
the wealth.^^ And this sum, of two thousand [panas] at the outside, is 
to be given every year, so that in a period of many yeai's, more would 
by this [means be given]. If they are able, even immoveable property 
may be given, according to the same, [Madana.] 

6. But, in property given to a woman with a view of cheating the 
heirs out of it, as well as ornamonts or the like, given 
to her merely for the purpose of wearing, a woman 
has no ownership [or property] ; for thus says Katya- 
yana : But whatever has been given to women with 
a fraudulent design, as well as entrusted to them for 

use, by their father, brother, or their husband, is declared not to be 
women^s property, [Stridhana].’^ 

In what they have earned by the arts, or obtained from friends 
or those distinct from patents^ or thp rest, women 
have no property ; for thus says the same author ;3 
The wealtli, which is earned by mechanical arts, or 
which is received through affection from any other 
[but the kindred], is always subject to her husband s 
dominion. The rest is pronounced to be the woman^a 
property. However, though a text^ says : A wife, 


Property fraudu- 
leutly given or 
things lent for use 
not included. 




Women, ‘haVe no 
absolute property in 
their earnings ; or in 
any but the first six 
kinds. 

CLIIL 


l.--JViit. .S75. and note. Jim.’ Va. G3. Digest 3rd, 17. The Maytikha agrees with 
the Mitakshara. 

2 — See Chap. 22nd, for the value of the pana. 01 the various readings of this text 

noticed ih tlim. Va, 72, our Author adords : “ DviSahasrali paro dayali.” Digest 

53rd, 83. ‘ ^ . c 

3 — Jim. Va. 75. Digest 3rd, 566. 4 — Of Mami. Chap. 8-416. Cole, on Oblig., 

p. 232. f>igo3l 2iid, 190-241). 
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a son, and a slave, are [in general] incapable of property [Nirdhana] : 
the wealth which they may earn, is [regularly] acquired for the man to 
whom they belong it also relates [only] to wealth earned by mecha- 
nical arts and the like. It is moreover agreeable tcf reason, to refer 
this also to their not having absfolute dominicfn in wealth received on 
their supersession [Adhivedaiiika] and the rest. 

8. Again, thoug^h Manu says -.1 A woman should never make 
expenditure from the goods of her kindred [which 
In somekinds, they are] common to [her and] many; or ever^ from the 
property of her lord without his assent.^^ {Expen- 
ditwe, is disbursement,) yet, in some kinds of wealth, 
they are declared to possess sole property, by Katyayana *.2 That 
which is received by a married woman, or with a maiden, in the hquse 
of her husband, or of her father, from her brother or from her parents, 
is termed the gift of affectionate kindred [Saudayakam]. The independ- 
ence of women, who have received such gifts, is recognised in regard 
to that property, for it was given by their kindred to soothe them, and 
for their maintenance.^' The power of women over thp gifts of their 
affectionate kindred is ever celebrated, both in respect of doiiktion and 
of sale, according to their pleasure, even in the case of immoveables." 


9. But over immoveable property given them 
m^^elbir^roperty busbands they do not possess full power, 

given by the Iius- from this text of Narada What has been given 
tand. by an affectionate husband to his wife, she, may 

jy consume as she*pleases, when he is dead, or may give 

it away, excepting immoveable property." 

t 

1 0. The non-existence of absolute power, in husbande and the rest, 
over women's property, is declared by the ^ame 
Husbands and author *.4 Neither the husbfind, nor the son, nor the 

others do not, father, nor the brothers, can assume the power over a 

Bess absolute iTirver, , \ ±. si 

over women’s pro- woman s property, to take it or bestow it : It any or 

perty. tlie«e persons by force coiisump the woman’s property, 

he shall be compelled to make it good with interest, 
and shall also ♦incur ft fine. If such person, having obtair»ed her con- 
sent, use the property amicably, he shall be required to pay the princi- 
pal when he becomes rich.'’ Manu Such kinsmen, as [by any 

pretence] appropriate the fortunes of women during their lives, a just 
king must punish with the severity due to thieves ^‘^Such ornamental 


l — Chap. 9th, 190. 2 — Mit. 366. Cole, on Oblig., p. 26-28. .Hm. Va, 75. Digest 

.3r<l, 57^, Reports Ist, 64. Of the readings noticed, ouc Author reads ‘ bhratuK’ and 
‘ Kanyaya sardham in the last following the Mitakf^iiara, in the first, the other school. 
See Section 7th, para. 13. • 

3 — Cple. on Oblig. 28-233, OjgeSt 3rd, 575. Jim. Va. P;^76. Mit. p, 254, where it ii^ 
attributed to Vishnu. , • 

»4— Jim. Va. 77. Digest 3rd.j|574, ^wherc it is attributed to Katyayana, 

5— Chapter 8th, 29, 

6-Ohapter 9tb, 200. Mit. 375-273. Digest 3d, 571. Reports 2nd, 407. 
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apparel, as women wear during the life of their husbands, the heirs of 
the husband shall not divide among themselves : they who do so, are 
degraded from their tribe/’ Wear, meaning, things worn by them, 
which have been given to them for the purpose by their husbands or 
the others. Devala Her maintenance, ornaments, perquisite, and 
gain, are the separate property of a woman ; she herself exclusively 
Though a husband husband has no right to it unless 

' ^ in distress jf Jet it go on a false consider- 

ation, or consume it, he must repay the value to the 
woman with interest ; but he may use the property 
of his wife, to relieve a distressed son.^^ Mainte- 
nance, wealth given her by her father, or the others, 
for the purpose of subsistence. Gain, interest [or 
proht]. To let go, get rid of, and give away, have all the same mean- 
ing in this place. The word so7i is here used in its general sense, for 
[any member of] the family. Yajnavalkya^ A husband is not liable 
to make good the property of his wife, taken by him in a famine, or 
for the performance of some religious duty, or daring illness, or while 
under restraint/’ Here, by using the word liushand alone, it is virtu- 
ally declared, that woman^s private property must not be taken by any 
other but him, even when distressed by a famine or other calamity. 
ReligioUf^ duties, such as are indispensable. Under restraint, in prison. 


[but none else] may 
take it under certain 
circumstances, 

without being com- 
pelled to restore it. 

CLV. 


11. In some cases a husband, though unwilling, may be forced 

to restore it ; for, says Devala 'A But if the hus- 
A husband in some band have a second wife, and do not show honour to 

pened,^o^rcstore^k' wife, he shall be compelled by force to res- 

tore her property, though amicably lent to him. If 
suitable food, raiment, and dwelling, be withheld from the woman, she 
may exact her own [property,] and take a share [of the estate] with the 
co-helrs/^ That is, at their hands, i 

12. This however, relates to a virtuous wife, for a wicked one 

should receive no portion ; and accordingly, the same 
A wicked wife gets author says A But a wife, who does malicious acts 
or por^om^ ^ injurious to her husband, who acts improperly, who 

destroys his effects, or who’ takds del'ght in being 
faithless to his bed, is held unworthy of separate property. And 
again A Wealth was conferred for the purpose of defraying sacri- 


1 — Jim. Va. 74, and tbe note there. Cole, on Oblig. 233, Digest 3rd, 577. At the pre- 
sent day, where the woman’s dower is high, it is put out at interest, which is the meaning 
given lo gain, by Jim. Va, and his commentators. 

2 — Digest 3d, 577. 

3_.Cole. Mit. 374, Jim. Va. 7/. Colo, on Oblig. 233. Digest 3d, 578. q. v. Reports 
Ist, 371. 

4 — Jim. Va. 77. Digest 3d, 581, but by both it is attributed to Katyayana, and 
joined to the foregoing texts of tha^ Author. 

5 — Digest 3d, 585. Ante sec. 8th, para. 8th, but ..he reading there is somewhat 
different. 

6— Mit. 329. Digest 3d, 586. 
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Argument against 
the reciprocal rights, 
of the sons and the 
daughters. 


fices ; therefore distribute wealth among honest persons, not among 
women, ignorant men^ or such as neglect their duties.^^ 

13. The right of succession after a woman\s decease, that [part 

of her] private property which is entitled a gift 
a womau’8 property subsequent, [Anvadheya] is thus^ettl^d by Manu -A 
are her children, What she received after marriage [Anvadheya] 

frorft the family of her husband, and what her lord 
may have given her through affection [pritend] shall 
be inherited, even if she die in his life-time, by her childrei; [Praja]/^ 
The^term children is thus explained by the same author On the 
death of the mother, let all the uterine brothers, and the uterine sisters, 
equally divide the maternal estate.^' 

14. When, from non-existence of daughtei-s and the rest, *tho 

right of inheritance devolves even to the sons, from 
Argument against their connexion, then it becomes reciprocal. When 
of “P unmarried daughters, then 

daughters. [the soiPs succession arising from] that connexion, 

is at end : but, according to tho Miti.^kshp.{*a,3 ^ it is 
not declared that the succession pertains [equally or] reciprocally to the 
brothers and unmarried sisters,^ yet, it has been said by others : ^ It 
is declared, that there is no original connexion of sons and daughters, 
in property received by their mother after marriage [Anvadheya], or 
given by her husband through affection [Pritidatta.] 

15. The distinctions in succession among daughters, are pointed 

out by Manu A woman s property goes to her 
Among d^gh tors, children, and the daughter is a sharer with them, 
fost, “^ring'^with Provided she he not given away ; but if married, she 
sons! ^ receives a mere token of respect. Z.s* a*sliarer, shares 

equally with the sons. Not^iven envay, unmarried. 
It means, that if there be one [unmarried], then the married [daughter] 
' ^ * receives a mere token of respect, that is, only 

If none unmarried, something very small. If there, be Tio unmarried 
share^wnh^^^Ln^. ^ daiigbter, the share of the married daughter is equal 
to th^it of the brothers, according to the text of 
Katyayana Married sisters shall share with [brothers or] kinsmen.^ ^ 

16. Some trifle also must be given to the daughters of those 
The dau hte ’ daughters, according to the text of Manu Even to 

daughters get^some* daughters of those daughters something should be 
thing, given, as may be fit, from the assets of their matern«fl 

CLVII. grandmother, on the scorb of natural afl'ection.’’ 


The daughter’s 
daughters get some- 
thing, 

CLVII. 


l—Chap. 9th, 195. 2— Chap. 9th, 192. Mtt. 370. Jim. Va. 78. DigSst3d, 587. 

3 — Pago 371, not .quite in the words of our Author. 

4 — It is not a text of Manu, hut of Brhaspati, quoted by Kulluka in his gl|)ss on the 
above text of Manu, and likewfeo in Jim. Va. 78. ani Digest 3d, 588. Of the readings 
noticed, our Author follows th£4 of ‘1 labhate mana matrakam,” and hihiself, in para. 25 
refers it to Bthaspati. 

5_I)igest 3d, 594. ^ 6— Chap. 9th, 193. Mit. 270, DigesJ 3d, 600. 
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17.. But all acquired by marriage [Yau taka] goes to the unmar- 
ried daughter alone, not to the son. So a prior text 
all property acquit- of the same A Property given to the mother on 
not ' marriage. [Yautaka] ‘is inherited by her [un- 
the son takes. married] daughter.-*^ 1 roperty given on her marriage^ 

‘‘ Whatever is received by her at the time of marriage 
or other [ceremony] whilst seated together with her husband ; for, 
according to Madana : ^ The word Yautaka/ is, in the Nighantu, 

derived from their being then joined together [Yuta].*^ 

18. In respect tc\ woman’s property, before enumerated in^ the 

texts of other sages, distinct from that acquired 
All the property, subsequent to marriage [Anvadheya] or through 
except two kinds, husband’s affection [Pritidatta], these distinc- 

unmarried orunpro- tions are declared by (jrautama A woman s pro- 
vided. p^pty goes to her daughters, unmarried or unprovid- 

ed.” Unprovided, such as are destitute of wealth. 

19. The daughter of a Brahmani wife, however, shall take the 

wealth of her step-mother ; thus Manu The 
A diatinctionwhen wealth of a woman, which has been in any manner 
d^rexist. ^ given to her by her father, let the Brahmani damsel 

take ; or let it belong to her offspring.’’ By giving 
the particle or the sense of ^ and/ we have it, ^ and shall be shared by 
[her issue].’ Some say, that the word Brahmani is used to denote any 
girl of equal or superior caste, but the proof of this must be well 
examined. 

20. If there be no daughters, then the issue of 
In default of those daughters succeeds, according to the text of 
issue succeeds. Narada Let daughters divide their mother’s 

wealth; or, on failure of daughters, their male 
issue [tad anvaya.”] 

21. A distribution among daughters by different mothers, as well 

as among the different danglffer’s sons, to be just, 
must be apportioned after the example of that pre- 
mong their sors, is scribed for the sons of differeiict fatliQrs, where the 
according to partition is according to their father’s shares [not to 
mothers. number of the sons of each father.] 

22. However, Yajfiavalkya says The daughters share the 

The issue of the their mother’s property, after payment 

daughters, succeeds of her debts, and the issue succeeds in their default.” 
on their default. And here again, some say, the word issue [anvaya,] 


1 — Chap. 9th, 121, Jim. Va. 82, and notes. 

2— Ante, Sec. 8th, para 12. Repqrts 2d, 448. ^ 

3-Ch&p. 9th, 198. Mit. 372. Jim. V&. 83. 

4 — Mit. 370 and note. Jim. Vi, 82. In the iorm&r, it is translated “their tUale 
issue,” in the latter, “ her male issue,” our Author prefers the former : see para. 28, 

5 — Sfe Section 4th, para. 20. 6 — Mit. 266-7-368. Jim, Va. 82. 
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has reference to the offspring# of the daughters ' 
whilst others hold, that if she leave no daughter, 
even her sons may take it, since the word tadl iu 
the text of Narada #bove, distinctljr points out the 
mother alone ^ and this f first] doctrine agrees 
with custom. The residue after pcCymeyit of her 
debts ; on this subject those acquainted with the ancient law have 
declared, that the sons'alone must take the property, [if only] equal to, 
or less than, the amount of debt. 


CLVIII. 

Sons take the pro- 
perty, if the debts 
are equal to it, o r 
more. 


Oil* failure of 
daughters an<l their 
issue, sons, and their 


24. 


23. If daughters or the rest do not exist, 
the sons, grandsons, and the rest inuKst take it, for 
thus it is declared by Katyayana But on failure 

of daughters, frhe inheritance belongs to the son^/^ 


The right of the 
daughters and their 
issue, confined to the 
six kinds of proper- 
ty- 


This right of inheritance, of daughters and the rest, in the 
mother’s propert}^, exists only in wealth given before 
the nuptial lire [adhyagni,] and in the bridal 
procession, [adhyavahanika,] and the other [kinds] 
above recorded in the texts [paras. 4 — 2 — o/j 
specifying wornan^s property ; for, if relating to all 
wealth in which their mother has any property, it 
would go to set aside those texts [limiting it to six.] 

25. From this we must understand, that the often -repeated term 

^ woman ^s property,’ which Brhaspati, Gautama, and 
The term ‘woman’s rest, havo adopted; for example : ‘‘A woman’s 

property goes to her children [para. 15,] “ A 
» woman’s property goes to her daughters,’’ [para. 18,J 

and the like, relates even to the texts above dcliverad. As many 
again as, even without actually keeping the phrase, ' woman’s property,’ 
]iav6 parallel expressions, such as, divide •the maternal estate,’ 
[Matm, parj|. 13,] or the like, all those in like manner have reference 
to the same texts, by a combination of objects having the same Origin. 

26. However, the text of Yajnavalk 3 "a Lot sons divide e(]iially 
bqth the effects and the debts, after [the demise of] 
their two parents relates to [what is] acquired by 
the act of partition and the like, with the exception 
of* that declared in the above texts [as woman’s pro- 
perty.] From this it is clear that, if there be daugh- 
ters, the sons or other heirs even succeed to tln^ 

mother’s estate, distinct from that part before described [as woman’s 
property.] 


Woman’s 

is an oxcejition, to 
the general right of 
sons. 

OLIX. 


X — Our compilers read tada, ^ollbwing the modern Benares cox^y, but it is evidently 
wrong, the whole argument running on the word tad as a pronoun, 
t 2-~;^im. Vi. 82, Digest 3d, 594. 

3.__Mit. 263. Jim. Vi. 55. The last hemistich of this text was (|Uote^ above, para. 
22, See section 4th, para. 17. 

*1 o 

1 a 
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t 27. Again, if there be no offspring of either sex, 
.()i) default of off- the further [succession] is declared by Yajfiavalkya,! 

referring to the abovemention ed woman\s property : 

Her kinsmen [Bandhava] take it, if she die without 
issue.’^ ' 


28. The same author expounds the succession of kindred [Ban- 
dhava] to be according to the* different kinds of mar- 
Thefr viglit de- riage :2 The property of a childless woman married 
t'^Mlar ^ form denominated Brahma, or in any of the 

which the ^ woman other four [uii blamed modes of marriage,] goes t(^ her 
was married. husband : but if she leave progeny, it will go to her 

daughters ; and in other forms of marriage [as the 
A'spra, &c.] it goes to her father, and mother, on failure of her own 
issuc.^ ’] [In the one case,] if there be no husband, then the nearest to 
her in his [tat] own family takes it ; and [in the other case], if her father 
do not exist, the nearest to her in [her] father^s family succeeds, [for 
the law that :] To the nearest sapiiida, the inheritance next belongs,’' 
as declared by Manu^ denotes, that the right of inheriting her wealth, 
is derived even from nearness of kin to the deceased [female] under 
discussion — and, though the Mitakshara^ holds, ^ that on failure of tho 
husband, it goes to his [tat] nearest kinsmen [sapinda] allied by funeral 
oblations '/ and, ^ on failure of the father, then to his [tat] nearest 
sapindas;’ yet, from the context it may be demonstrated, that her 
nearest relations are his nearest relations ; and [the pronoun tat being 
used in the common gender,] it allows of our expounding the passage 
‘ those nearest to him, through her, In his own family for the expres- 
sions are of similar import. 


29. In the Brahma or in any of the other four, relates to tho Brah- 


The effect of these 
rites is different in 
the different classes. 


manical class, on account of Jihese [rites] beingthe only 
ones lawful in respect to them. But as the Gandharva 
rite is also la\yf ul to the Kshatriya clas^ and the rest, 
so also, tho wealth of her who has been married ac- 


^ co'Vding to that form devolved to hcr^husband alone. 

And so Manu It is ordained, that the property 
of a womany married by the ceremonies called Bfahma, ' Daiva, Arsha, 
Gandharva, or Prajapatya, shall go to her husband, if, she die without 
issue.^^ '^But her wealth, given on the marriage called Asura, or on 
either of the two others Pai 9 acha and [Rakshasa] is ordained, on her 
death without issue, to become the property of her mother and her 
father.” 


1— Mit, 367. Jim. V». 91. Digest 3rd, 63 3. 

2 — Mit. 368. Jim. V^. 06. Digest Brd, 606. These rites are explained, Digest 3rd 604, 

3 — Chap. 9tli, 187. Mit. 347. Jim. V4. 217. Ante |ection 8th, para. 19. t 

4 — Page 068. The correctness of this version is doubtful. 
b-Chqa>ter 9th, 106-7. Jim. V». 87. Digest Srd, 607-8. 
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30. On failure of the husband of a deceased, woman, if married 
according to the Brahma or other [four] forms ; or of 
HeirH of a woman her parents, if married according to tlie A'sura or 
band^^^^and^ ^jareiit^ other two forms, the heirs to the \Vomaii^s property, 
defined. expounded ‘above, are thvis pointed out by JJfhas- 

pati d The mother^s sister ; th*e maternal lindens 
wife ; the paternal uncle^s wife ; the fatlier^s sister ; the mother-in-law, 
and the wife of an eld^r brother, are pronounced s/mil.ar to mothers. 
If they leave no son born in lawful wedlock, nor daughier^s son, hor his 
son, then the sister^s son and the rest shall take their property. Here 
inusi be understood, ^ on failure both of the daughter, and also of her 
daughter,^ because only on failure of them does the right of inheritance 
pertain to the son born in wedlock, or to the daughter's son. 

31 . In respect of property given by the k incired 
inherit^ pro- [Baiidliu] at ail A sura marriage or the like, Katyayana 
Boiita from kindred, says That which has been given to her by her 

kindred, goes, on failure of kindred, to her son/^ 


And the brothers 
get the x^orqniaitc. 


32. But on the subject of tbe perf^uisite, Gauta- 
ma holds The sister^s perquisite belongs to the 
uteririo brothers ; after [the death of] tlie mother,^^ 


33. But what Cankha says The lover [may take back] his 
nuptial present [on the death of his betrothed mis- 
tress],’^ must be understood of one, dying previous 
to the celebration of the marriage. Here it is further 
remarked by A&jnavalkya If she die [after troth 
plighted], let the bridegroom take back ibe gifts 
which he had presented ; paying howevm', the cJiargcs 
on both sides.” The meaning is, that the husband, 
may take liack, if his bride be dead, what I'omains of the porqAisite 
previously ^iven, after calculating the expenses, incurred by himself 
and by hcrdatltfer. , 


(Ufts to be restor- 
ed to the bri degroom. 

CLXl. 

When the bride 
dies be f fire marriage, 
deducting charges. 


34. On some points Bauddhiiyana records a. distinc'tion Tlio 
^ ^ wealth of a deceased damsel, let tlna uterine bro- 

maternal ^ kindunh blvcrs tliemsclves take. On failure of them, it shall 
belong to the bro- belong to the mother; or if she be dojid, to the 
damLd^^ <ieccased . Those skilled in the ancient law have 

declared, that* this relates to ornaments or the like, 
presented by the maternal grandfather and the rest, at the time of 
betrothal, to a girl [who afterwards] dies before completion of ilk', 
marriage. Here ends the subject of woman^s property. 

I — Jini. Va. iH). Digest 8-017, In the translation of .Mm. Va. the inatcnial uncle is 
put for his wife, and the ])aternal uncle’s wife is noticed. The present version will 

be fouml in the Digest 3d, 018, except that fu« son m- there explained, the son’s son, 

» • • 

2 — ,Mm. Va. 00. Digest 8d.,504-0l5. In both, it^is ' hy,M)an(iy' instead of »ou. 

— Mit, 309, dim. Va. 9M Dig-jst 3d, 014. All the authorities see*m in favor of tliu) 
version against dimnta Vahana. 

4- Digest 3d, 014. 5-Mit. 373. 


0 — Mil. 371. trim. Va, 90. D’gesl 3d, 012. 
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SECTION XL 


Of ei' elusion from mheritance, — {AnamgaJ 


1\ Yajnavalkya says An impotent person^ an outcast and 

his issue ; one lame, a madman, an idiot, a blind 

PersoiiB «!n?clu(led jnau, and a person afflicted with an incurable disease, 
from iiiheritauce ; r' li t \ a 

rauat be maiutaiued, well as others [similarly disqualinedj, must be 

maintained, excluding them, however, from partici- 
pation.’^ His issue, means the offspring of an outcast. 

2. If, after division, virility or the other [absent qualification] 

be regained, by medicine or other means, the person 
... rocover ^'n receive his share, like as a son born after 

tho.rnght.s. partition [does]2 

3. Manii says Impotent persons and outcasts ; persons born 

blind or deaf ; madmen, idiot.s, the dumb, and such 
sons enum^ sense [or limb, nirindriya], are exclud- 

ed from a share of the heritage . Have lost a sense 
deprived of the nose [or smell,] or the like. Narada also declares :4 
An enemy to his father, an outcast, an impotent person, and one 
formally expelled (Apayatrita), take «no shares of the inheritance, even 
though iliey be legitimate : much less if they be 
sons of the wife by an appointed kinsman. i One 
afflicted witli^jxri obstinate or an agonizing disease, an idiot ; one insane, 
blin<l, or lame, must bo maintained by th6 family, but their sons take 
the shares [of their paraots.'^J 

4. Formally expelled, one ‘turned out by his kinsmt^n with the 

' < cei;eraony of kicking down a waterpot or the like, for 

Explariation of the jjig]*/ treason [Rajadroha] or a similar crime, accord- 
pVliod/ ^ Aladana. It properly applies to one who goes 

“ ' across the sea in a vessel or the like, to another 
quarter of the globe, for the sake of a livelihood; [for] :<> Com- 
m union is not permitted with a Brahman [Dvija] who has passed the 
sea in a ship, even though he has performed penance for it there- 
fore, connexion with such an one in this ago of the world, is repre- 


CLXIT. 


1 ' Miji. 860. Jim. Va. 103. ^Oijrcst 3d, 321. Reports Ist, 41.2, 

2 — Ante See. 4th, para. 35. • 3— Chap. 0th, 201. Mit. 361. The terra 

Nirindriya iw explained, in dim. Va. 105 note 7. Reports Ist, 78. 

4 — Mit. 361, Jim. Va. *4/)4, Dijgcst 3d, 303. Reports 1st, 78. t)nr Author adopts 
none of the readings noticed by Jim. Va. but takes that of Cankha’s text below. « 

‘ 5 ~ Digest 3d, 303. 

6~(dcncral note to Mann, Srotti (3). 
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bended. And no form is laid down for, performi^^g the ceremony of 
kicking down the waterpot^ or for expulsion for high 
detaSn treason. Cankha and Likhita -.1 The heritable 

right of him who has been formally degraded [Apaya- 
trita], and his competence to olf^r oblations of food and libations of 
water, are extinct.’^ 

5. Vasishtha :2 They who have entered into another order, are 
debarred from shares.^^ Hero are meant the per- 
petual student, the hermit, and the ascetip. Katya- 
yana'^ But the son of a woman married in irreg'u- 
lav order, as well as he who is produced through a 
kinsman [Sagotra], and an apostate from a religious 
order, never obtain the inheritance/^ 


Persons entering 
another order debar- 
red from shares and 
sons of women mar- 
ried in irregular or- 
der. 


6. 


[Produced] through a kinsman, means one born of a woman 
married to one of her own [Sagotra] relations. The 
son of a woman married in irregular order, means, 
according to some, the Kshetraja, Kanina, and other 
sons. But, when the marriage of a younger daughter has b^en cele- 
brated whilst her olde.st sister is still unmarried, they are then both 
said to be ‘ out of their order / and this is the proper application of 
the term [Akrania.] If he be of the same class as 
his father, his quahtication for inheriting is declared 
by the same author'^ : But the son of a woman 
married in irregular order may be heir, provided ho 
belong to the ^arne tribe with his father : and so 
may the ^on of a man, belonging to a different [but superior] tribe, by 
a woin!in espoused in the regular gradation. 

TP 

7. 


Explanation 
that term. 


CLxni. 

Tf of the saiiio class 
a.s the father, the sou 
may inherit. 


Also, if sons be begotten by a husband on a wife sprung, from 
a higher class, they shall not take the inheritance, 
Soils by a v^n^aA tlujs says the same anther The son of a 

iuhenr*^^ woman married to* a man of inferior tribe, is not 

hei? to the estate. Food an d* raiment for life are 
considered to be due to him by his kinsmen.^^ 

* * ’ . . . 

8. If there be other sons endowed with good qualities, the in- 

• lieritance is not to be taken by a vicious one ; for 
A VICIOUS son does Manu All those brothers, who are addicted 

sons exist. to any vice, lose their title to the inheritance. 

Brhaspati d Though bom of a woman equal ifi 


i 

• 1 — Digest ,‘lrd, 300, Jim. V». 101, which attributes it to Apastamba^ 

2 -Mit. 35.5-361. Digest 3rd, 327. 3— .lim,* Va. 104, and notes. Digest 3d, 325-6. 

4 5^ Digest 3d, 326, 3im. Vji. 105. Of the readings yiontioned, our Author has, 

‘ grassachhadanam atyantam.’ , ^ • 

• O-Chap. Olh, 2 \ 4 . Jim. Va. 102. Digest 3d, 209, 

7 — .lim. Va. 102. Digest 3d, 301-2, whci*e the term Crotriya is applied to pic kins- 
men themselves, as an illustration merely. 
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class, a son destitute of virtue is unworthy of the paternal wealth* 
it is declared to belong to those kinsmen who offer funeral oblations 
to the deceased, and are of virtuous conduct.^^ A son redeems his 
father from debt to superior or inferior being ; consequently there is 
no use for one who acts otherwise/^ ‘ 

9. But all those excluded from participation must be maintained 

during the rest of their lives, by those who get the 
Persons excluded estate, from this text of Manul : But it is fit, that 

from inheritance, vi^ise man should give all of them food and raiment, 
without stint, to the best of his power : for ho, who 
gives it not, shall bo deemed an outcast.” (Without 
stint, signifies ^ as long as they live,^) as well as from the foregoing 
one of Yajnavalkya [para. 1 :] Those excluded from inheritance, 
must still be maintained.^^ 

10. Those who have entered into another order, and outcasts, as 

well as their respective sons, are not to be maintain- 

Except those en- Vaishtha says : They who have entered into 

terinu another onVir, i i v j r i r ^ i 

outcasts, and their another order, are debarred irom shares [para. 5J : 

sons. as also an impotent man, a madman, and an outcast ; 

OLXIV. but let the impotent and madman (receive) a 

maintenance.^^ Here^ the maintenance of two only 
being mentioned, is meant as an indication that the others are exclud- 
ed. Devala When the father is dead [as well as in his lifo-time,] 
an impotent man, a leper, a madman, and idiot ; a blind man, an out- 
cast, the offspring of an outcast, an dm person fraudulently wearing the 
token [of religious mendicity,] are not competent to share the heritage : 
food and raiment should be given to them, excepting the ohtcast.” 
Weariruj the token, assuming a prohibited mark [linga]. Bauddlrayana 

the co-heirs support with food and apparel those who are in- 
capable of business, well as the blind, idiots, impot^^nt persoii8> 
those afflicted with disease and calamity, and others Vfho jt*’e incompe- 
tent to the performance of duties, excepting however tfie outcast and 
his issue.” Even those degraded from the life^of an ascetic, as well 
as their sons, are neither of them to bo maintained, according to 
Madana a7id others. ' * 

11. But the blameless sons, even, of one from tliese causes disin- 

herited, shall takd*ashare, according to the text 
The qualified sons of Vishiiu A “ The legitimate sons, even of these, 
^'lan ^1 a^*^^i^herir^ sharers of the patrimony;] but not the sons 

wTth certain excop- born to ‘a degraded man after the commission of the 
tioiis.' act which caused his degradation, nor those who are 

< procreated [on a woman of a higher class, tliat is] 

in the inverse order of the classes : their sons do not participate, even 

^ __ --ft,... „ 

.. l — (Chapter 9tli, 202. Mil ;iG9. Jlcpo^rte 1st, 412. 

2~Jinh V«. 103,' Digest Brd, 304. 3 -Jim. Va. 104, Digest 3d, 3ir. 

4— Digest, 3d, 310. 
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in the property left by the paternal grandfather and this of Yajna- 
valkya But their sons, whether legitimate, or the offspring of the 
wife by a kinsman, [Kshetraja] are entitled to allotments, if free from 
similar defects. 

12. Yajnavalkya *.2 delivers a special rule concerning the 
daughters and wives of these : Their daughters 

Special rule for maintained likewise, until they are provid- 

(laughters!^^ ed with husbands."^^ Their childless wives, conduct- 

(jl^XV themselves aright, must be supported but such 

as are unchaste, should bo ex'pelled : and so indeed 
should those who are perverse.^^ If she be unchaste, a woman must be 
turned out of doors, and without a maintenance. A j^erverse woman 
also should be turned out of doors, but a maintenance must bo provid- 
ed for her, according to Madana, and others. 


1- Mit. 363. Jim. 107. Digest 3rd, 322, Reports 2nd, 669, prbperly ^ipplyiiigto 
paras. 1-2, but omitted. 

2— Mit. 308. -lim. Va. 107. Digest 3rd, 342. Reports, 1st, 412. 
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CHAPTER V. 


Non-payment op depts, — [rna'da'nam]. 
» 

SECTION 1. 

Of Lining hi (jrCiieral. 


1. i^RHASPATT :i explains^ on tins subject, the rules for 

« regulating a creditor’s conduct, or transactions : A 
Loans. *' prudent lender should always deliver the thing 

CLXVI. lent, on receiving a pledge [Pandhaka] of adecpiato 

value, either to be used by him, or merely kept in 
his [hands ; or with a sufficient surety [Lagnaka], and either with a 
written agreement, or before credible witnesses/^ Aj^heth/c, such as 
this, when the pawnee promises, ^ As long as I fail to clear off thy debt, 
so long will I not alienate, either in gift, sale, rnoi'tgage or other mode, 
this house, field, or other [pledge.’] Snref if, one standing in the debtor’s 
room. The same author says That loan [rna] which, increased to 
four times or^eight times the principal, is [thus] received back, without 
appr^phension of siu, from an abject or distressed person, is called a 
loan on interest [kusida ”] 

^ ( 

2. Katyayana ‘^Stipulated interest [karita] is^that which has 

^ - been specially [and freely] promised by the debtor, 

n cres on em. a'^time of extreme distress, above the allowed rate.” 
When any one pays interest from time to time, it is recorded as 
(^ikhavfddhi or hair-interest.” From time to timc\ means interest is to 
be paid by the day, month, or year. 


3. Yajnavalkya ‘‘An eightieth part [of the principal] is the 
monthly interest, when a pledge has been delivered : 
e ra es o i . otherwise, it may be, in the direct order of the classes, 
two,. three, four, or five in the hundred.” Otherwifie ; if there be no 
pledge ; for Vyastf^ sayo : Monthly interest is declared to be an 


1 — Digest 1st, 10. Stjrange’s Elomonts Ist, 270-306. Dlianika, Uttanyirnika — a 
lender, oHigor, creditor. Ilnika, Udhamarnik, — the borrower, obligee, debtor, 

2 — Digest Is-'j, 11, 3 — Digest 1st, *^0. Colebrooke on Oblig. 34." For 
interest, see Strange, Ifct, 295-6. 

4— Digest 1st, 99. 


5~~Digest 1st, 101 , 
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eightieth part of the principal^ if a pledge be giv^n ; a sixtieth part is 
to be paid, if there be [only] a surety ; and if there be neither pledge 
uor surety, two in the hundred [may be taken from a debtor of the 
sacerdotal class. Yajnavalkya* ordains: All bori*owers, who travel 
through vast forests, may pay^ten, and such as traverse the ocean, 
yvtt twenty in the hundred They rrfust pay it, as shewn 

by the last half of the couplet : To lenders of all 

classes [according to circumstances ;] or whatever interest has been 
stipulated by them [as the price of the risk to the lender.^^] 


* 4. Vishnu says : In all the classes, if A person borrow money 

under agreement, as, ^ 1 will repay it to-morrow,’ but 
»tip^lati(fn should for his^ovvn profit not pay it, the lender shall 

receive interest from after [the term fixed.”] Th« in- 
terest on a thing lent for use [Yacliita,] is thus declared by Katyayana 
He who, having received a chattel lent for use, goes to a foreign 
country without restoring it, must pay, interest, according to the value 
of it, after one year.^’ — Though a loan be made [expressly] with- 
out interest [Uddhara,] yet, if the debtor pay not tbe*sumjent after 
demand, but [fraudulently] go to another country, that sum shall carry 
interest after a lapse of three months.” — 4 ; A debtor, who even 
residing in his own country, pays not [the debt] after more demands 
than one, shall be forced, however unwilling, to pay interest on it, 
though not stipulated, [after the lapse of one year.^^] And Narada*^ 
says : There shall be no interest, without a special agreement, on 
valuable things lent through friei^dship, [for use, not for consumption] ; 
but, even without agreement, property so lent bears interest after half 
a yeaij.'^'^ Katyayana:^ What has been amicably lent for use, shall^ 
bear no interest until it be demanded back ; but if, on /lemand, it be 
not restored, it shall bear interest [on its true value] at the rate five 
in the hundred.^^ — 7 •. ^"•Should a man, haviiig bought a marketable 
commodity,* [fraudulently] go to another country, without paying the 
price of it*, that price shall bear interest after three seasons '[or six 
months].^^ [Even], without a journey to a foreign Country, a deposit, 

the balance of interest, a commodity sold, and tlie price of a commodity 
purchased, npt beipg paid [or delivered] after deinani], shall bear 
interest, at the rate of five in the hundred [if the debtor be a Cudra].” 


5. NaradaS 


Stipulation of it 
when necessary. 

CLXVIIL 


says ; A commodity, the price [of a commodity], 
wages, a deposit, and [the like] ; a fine [to the king], 
a thing clandestinely taken [without a design to steal 
it], a thing idly promised, and a stake played for, 
carry no iuterest [before demand] , without a tlpecial 


1 — Digest 1st, 42. 2-~Digest 1st, page 36 and 37, for the different readings, 

* 3 — Digest 1st, pa^e 46, Strange Ist, 286. * 

4 — Digest 1st, gage 104, where it is three seasons.’ , 

5— Digest Ut, 97. 6~-Digest 1st, 99-100. • 7— Digeftt 1st, 104. 

8 —Digest 1st, 134. 
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agreement/^ A stake played for, the object played for with dice. 
Without special agreement, not positively declared. Yajnavalkya 
property lent^ which the creditor will not receive back, when tendered, 
must be deposited with a third person, and bears no interest after- 
wards.'^ 


6. Brhaspati On the precious metals [or gems], the interest 

may make the debt double ; on clothes and inferior 

indrerrspitiM ^ metals, treble ; on grain , quadruple ; so on fruit, beasts 
interest specihed. burden, and wool or hair.- Fruit, flowers, roots, 

fruits, &c. Beasts of harden, bullocks, &c. Wool, that of sheep ; and 
the hair of the Chamara [Bos Grunnieiis] and other [animals of that 
species.] But, this of Manu Interest on grain, on fruit, on wool 
or hair, on beasts of burden, [lent to be paid in the same kind of equa,l 
value,] must not be more than enough to make the debt quin tup le,^^ 
must be understood as a prohibition of six-fold, or higher increase. 
Katyayana says 'A For gems, pearls and coral ; for gold and silver, 
for cloth made of [cotton] the produce of fruit, or made of silk, 
or made of wopl or hair, the interest stops when it doubles the debt.- 
Of silk, tiiat is, made from the produce of insects, and clothes made 
from the hair of the Chamara and other animals. Yasishtha : In- 
terest on copper, iron, queen's metal, princess metal, tin, and also on 
lead, makes the debt three-fold, only if much time have elapsed." Vyasa : 

Interest increasing the debt six-fold, is declared allowable on 
vegetables, cotton, and seeds.- Katyayana A ‘‘ For all sorbs of oil 
and spirituous liquors, for the different kinds of clarified butter, for 
molasses, and salt, the interest is held legal, though [with the principal], 
CLXIX debt be made octuple." Vishnu A ^^On precious 

metals, [or gems], the highest interest shall make 
the debt double; on cloth, treble; on grain, quadruple; [on fluids, 
octuple] ; on female slaves or cattle, the offi^pring shall be taken as 
interest." So [Rare] flowers, roots, and fruit ; what is sold by 
weight [except gold and the like], may make the debt ^ight-fold.” 

7. Narada -.S Of interest on loans, this is the universal [and 

Explanation highest rule] ; but the rate customary in the country 

where the debt was contracted ‘ may be different." 
Universal every where current; and this relates only to a debt doubled, 
or more than doubled, by interest, by the first transaction ; for if at a 
different time a fresh speculation be entered into, with a different 
person, or even with the same, under a chance of profit or loss, in 
such case, even higher interest may accrue. So also Manu Inter- 
est on money received at once, [not month by month, or day by day, 


1 — Digest 1st, 133. 

4 —Digest 1st, 121. 

6 — Digest ls% 113. 

9— Chap. 8th, v. 151. 


2 — Digest Ist, 109. 3 — Digest Ist, 112. 

5 — Chap. 8th, v. 151 Digest ls»., 110. 
7 — Digest 1st, 116. Vaaishtha. 

8 — Digest 1st, 53, 

The last hemistich was quoted above. 
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as it ought,] must never be more than enough, to double the debt, 
[that is, more than the amount of the principal paid at the same timei^’] 
But in any one case where it is realized [by degrees,] or at various 
times also, more than this legal or allowable intereikt may be levied, 
according to Vijnane 9 vara and 4ther authorities.! 


SECTION II. 

Of Fledges,— [AUifiL] 


1. Brhaspati :2 A pledge [A'dhi] is called bandha, and is 
. , declared to bo divisible into four parts : Moveable 

^ * [or personal ;] and fixed, [or real ;] for custody only 

[gopya;] and for use bhogya].^^ Narada -A That to which a [secon- 
dary] title is given, is a pledge. It has two forms, to be released at a 
fixed time, or to be retained until payment be tendored.^^ 


2. Harita : In the same state as the pledge has been deposited, 

even so let the pawnee take care of it : otherwise he 
Ilultis for their shall losehis interest ; or in case of its being damaged, 
custody. shall pay the value of it.’' IJamuged, that is, 

CLXX, if the pledge bp destroyed. Yajnavalkya A If a 

pledge for custody [gopya] be used, there shall be 
no interest, nor, if a pledge for use [bhogya] be damaged meaning, 
damaged so as to be unfit for use. Katyayana He %who employs 
on work an unwilling [slave or other living] pledge, without the 
assent [of the owner,] shilll be compelled to paj the value of the work, 
or shall recjbivj no interest on his loan.^^ Employs on worlc, makes 

use of him.* Vafue of the work, the hiVe [of the person, &c. employed.] 

• * 

^ * 

3. Yajnavalk 3 ’a A pledge spoiled, ‘[lost,] or destroyed, 

qnless, by the act of God or the king, shall be made 
pawnTc^^ good [by the creditor/^] which 'has incurred 

. damage. Made good, by being restored equal to its 
former state. Brharspati ;7 Any pledge, being used, and wholly 
spoiled [by the fault of the pledgee,] the principal debt shall bo lost.^’ 
In case of a pledge being damaged, its value must be paid for, as 
Yyasa says If gold, or other (precious) thing, shall be pledged, and 
lost by the negligence of the receiver, that creditor, on the prii?cipal 


1 — Cole, on Oblig, 80. 2 — Digest Ist, 140, <j. v. 3 — Digest lat, 142. 

4”~l%est 1st, 145. StrangeJa*Elem. 1st, 288, ^ * 5— Digest 1st,* 151. 

() — Digest 1st, ^145, Sec post. (/hap. 0th, paras, 5 — 

7— Digest 1st, 149. Strange 1st, 283-28&' 

8— Digest lat, 146. 
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and interest of his loan being paid, shall be forced to pay the price 
of the pledge.^^ Narada -A If a pledge be lost [and the ci'editor do 
not replace it,] the principal itself shall be forfeited ; unless the loss 
was caused [withbut his fault] by the act of God or of the king/^ 
Manu :2 [The pawnee] must satisfy the pawner, [if the pledge be 
spoiled or worn out,] by paying him the original price of it ; otherwise, 
he commits a theft of the pawn.^^ 


Wlien to be remov- 
ed or made good by 
the pawner. 

OLXXL 


4. ' Bfhaspati :3 If a pledge be destroyed by the act of God or 
king, creditor shall either obtain another pledge, or 
receive the sum [lent] together with interest/^ 
Yyasa'^ says : If the pledge be destroyed by the 

act of God or the king, no fault is by any means 
imputable to the creditor.’’ Katyayana :5 When 
a pledge becomes unfit for use, or perishes, without any fault on the 
part of the creditor, the debtor shall be compelled to deliver another 
pledge ; [for,] he is not exonerated from the debt/^ Yajnavalkya^ 
also declares : By the acceptance [or actual possession] of a pledge, 
[the] validity [of the contract] is maintained. If it be spoiled, when 
carefully kept, another chattel must be pledged, or the creditor must 
receive the amount [of principal and interest.”] 


5. Narada^ says: ‘^Pledges [ddhi] are declared to be of two 
sorts, immoveable and moveable ; both are valid 
re-baUme^iit ^ when there is actual enjoyment, and not otherwise.” 

Vasishtha also says : When more deeds than one 

have been drawn up, at the very same time, in a case of pledge, he 
who has first got possession must be held to have the strongest pledge.^^ 
The same author adds ; If two creditors should, on the verj^ same 
day, come with a view to take possession of their pledge, it must then 
be equally divided, and possessed by them ;,this is certain.^^ Katya- 
yana Should a man hypothecate the same thing tp t\yo creditors, 
what must be decided ? The fii^st hypothecation shalPl^e established, 
and the debtor shall be punished as for theft.^^ 


6. Yajnavalkya^ says : That pledge is totally lost, which the 
Lapse of the term. P^^ner fails to redeem when the principal is doubled. 
CLXXII That fixed with a term for redemption, is lost on the 

expiration of the term : but an jisufructuary pledge 
is never destroyed.^’ But Brhaspati^^’ declares : Gold being doubled. 


1 —Digest 1st, 145. 2— Chap. 8th, v. 144. Digest 1st, 150. Strange 1st, 288. 

3--Dige8t 1st, 159. » 4— Digest lat, 160. 

V. 5— 6— Digest **st, 161. Strange’s Elem. 1st, 291. 

7— lt is attributed to Vyasa in the Digest Ist, 205. Reports 1st, 304. 2d, 134. 
Strange 1st, 287-289. 

8 — Drgest Ist, 209. For hypothecation, see Strange> Elem. 1st, 288-89. * Essay on 
Bailments, p. 83^4. 

9 — Digest Ist, 183. Reports 1st, 303. 

lO—Digest l^t, 186, where the text is attributed to Vyasa. Reports lit, 303. 
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and the stipulated period having expired, the creditor becomes owner 
of the pledge, after the lapse of fourteen days/^ Vyasa :1 After 
giving notice to the debtor s family, a pledge for custody may be used 
when the principal is doubled, and so may a pledge fOr a limited period, 
when that period is expired. i 

7. Brhaspati2 : When the debt is doubled by the interest, and 
the debtor is either devid, or has absconded, the creditor may attach 
his [pledge or the debtor’s] chattel, and sell it before witnesses.^^ 'Yajfia- 
valkya A debtor shall be compelled to pay, with interest, a debt 
contracted on a peculiar pledge, [CharitramJ and he shall be compelled 
to re-pay two-fold, a debt contracted on a chattel [of small value] 
delivered as an earnest [of purchase or sale.] When a borrower, from his 
confidence in the lender, deposits with him a valuable pledge fpr a 
small consideration, or where the lender, entertaining a like confidence 
in the borrower, advances a large sum on a pledge of small value, this 
will be a peculiar pledge ; or the word Charitram may signify, the pledge 
of good actions, as, of the reward for ablution in the Ganges, or the 
like. And in both these species, denominated peculiar* pledge, even 
if the thing be doubled by interest, it is not forfeited. Ev'en if the 
debt be doubled, it must be paid, but the pledge is not forfeited. 
Delivered as an earnest, means that when a debt contracted on such 
grounds is doubled with interest, the earnest so pledged is not forfeited. 

8. The same author^ says : To the debtor who comes to redeem 

his pledge, the creditor shall restore it, or be 
punished as a “ihief ; and if the creditor be [dead, or] 
absent, the debtor may paj the debt to his kinsmen, 
and shall take back his pledge^^^ : Or appraised at the value it then^ 

bears, it may remain there [with the creditor], exempt ffom interest.^^ 
If the creditor [Uttamarna] be not present, [the debtor] may platfe the 
arnbunt of his debt, with its interest, in the htlnds of some other per- 
son of his (^’editor's family, and take^back his pledge. Or if he wish 
to sell the pledge, from desire of realizing its value, let him have it 
valued at the time, aild leave it in deposit [withtBis creditor but] with- 
out interest [considering it a debt discharged]. This is the meaning. 

f Brhaspati When land or other '[immoveable 
CLXXIII. property] has been enjoyed, and more [than the 

principal debt] has accrued therefrom, then, the principal and interest 
having been realized, the debtor shall obtain his pledge, Yajna- 
valkya : Whenever a debt under mortgage has become doubled by 

interest, then the pledge shall certainly be returned, whenever double 
the sum lent has been received.^’ 


1 Bigest 1st, 197. ^ 2--Digest 1st, 159. Strange’s Eleirv 1st, 288. 

Digest 1st, 203, from which the present tranMation deviates tq suit the gloss. 
4— Digest 1st, 169. *5 — Digest 1st, 171. 


6— Digest 1st, 177. 
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SECTION III. 

0 f Sv7'et iesj — [Pratihh u ] . 


1. Now surety is of three kinds, according to Yajnavalkya,! who 
Sureties ® '' ^^Hrctyships is ordained for appearance,, for 

trust, and for payment/' Trust here means, — Rais- 
ing of confidence, by saying ^ this man is true/ Brhaspati :2 again, 
enumerates four kinds of -sureties, [of whom] : The first says, ‘ I 

will point him out the second, ^ this man is trust-worthy / the third, 
^ I am the payer of this money the fourth, ^ I will cause to give it/ 
Which last means, ^ I will hereafter make [the debtor] pay this debt' 
Katyayana says : Let three full Paksha, or lunar half-months, be 

allowed to the surety, for the purpose of seeking an absconded prin- 
cipal, and if he point out the principal, then let the surety be held 
worthy of being absolved/^ The three half’-^nontliSy are to be under- 
stood only as an example, meaning, that so much time must be allowed 
as is I'equired for the search. 


2. Katyayana :3 If a surety for the appearance of a debtor pro- 
T M 4.1 duce him not at the time, and in the place agreed on, 
selvesr discharge .what he is bound for, unless he 

was prevented by the act of God or the king.^' Dis- 
, charge 7vhat he /.s* hound for ; shall pay the sum duo to the crbditor. 
Brhaspati^ : V The two first [kind of sureties] on failure of their engage- 
ment,, must pay the sum lent, at the time stip;ulated : the two last, or in 
default of them, their issue, when the debt is sued for/^ Katyayana 
and their son’s '' Money due by a surety need not-dn ^ny account 

CLXXIV be paid by his grandsons, but in every' instance such 

a debt incurred by his father taust be made good by 
a son, without interest."^ Vyasa '' The son of a son shall [in general] 
pay the debt of his grandfather, but the son [onlj;] shalLpay the debt 
, , ^ , of his father incurred by his becoming a surety, [and 

u no gran sons. both of them] without interest j bul it is clearly set- 
tled, that their sons, [the great-grandson and grandson respectively] are 
not [morally] bound to pay/' The grandsons need only pay the principal 
amount of their grandfather's debts — A son need only pay the principal 
of a debt incurred by his father as a surety, and devolving on him. 


1 - Digest 1st, 2I?9. Report Ist, 95. St.angc 1st, 298-9. 

2--~i)igest iHt, 233. 3 -Pigcst 1st, 233. 

4 —Digest 1st, 241. 

» 5— Digest 1st, 255. 0 — Digest Ist, 254. 
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3. This however, supposing the security to have been undertaken 
„ by him without receipt of property [or consideration] 

^ in return ; tor it he received [anyj property as an 

inducement to become surety, in that case, the sum ?or which he was 
bound shall be paid with inteifest, by his sons or grandsons. And 
accordingly Katyayanal declares : Should a man become surety for 
the appearance of a debtor, from whom he had received a pledge [as his 
own security], the creditor, [if that surety die], may compel his, son to 
pay the debt, even without assets left by his father.^^ 

, 4. Yajfiavalkya :2 When there are two*or more sureties jointly 
bound, they shall pay their proportionate shares of 
and^sTverally^”^^^^^ when they are bound severally [Ekach- 

chhaya], the payment shall be made [by any of them], 
as the creditor pleases/^ Severally, is when each of them makes this 
agreement, ^ I alone will pay the whole/ This [agreement] being 
obtained as the creditor's guarantee, any one of the sureties, from whom 
he may please to demand the debt, must pay it. If the compact of 
each be thus, ^ I will pay my share / then payment must be made 
accordingly. Thus must it be understood. Katyayana : When two or 
more are severally bound, any one of them may be made to pay, when- 
ever he is found. If absent in a foreign country, his son shall pay the 
whole ; if the father be dead, his son shall be forced to pay, according 
to his father^s share. F oilier^ s share, that is, in 
' proportion to the father^s share [of the whole 

debt guaranteed.] 

5. Yajnavalkya -.3 When the surety is compelled to pay a notori- 
* ous debt to the creditor, the debtor shall be forced ' 

Surety’s r c ra u- to repay double the sura to the surety.^'’ Brhaspati ^ 
neration by the prill' u surety, being harassed, pay the delJt for 

. which he was bound, he shall receive twice the sum 

from the debtor; after the lapse of a month and half.^^ 


SECTION IV. 


Of Recovery of Debts. 


1. Now those are the rules for recovery of debt by a creditor. 
'* Brhaspati From a debtor who promises *^ayment, 

Recovery of debts, recovered by mild remonstrance 


1— Digest Ist, 248-49, the second re*ading is followed.. 

2— Digest Ist, 257. Colebrookc on Obligations, 158-61. 

Digest 1st, 258, Cole, on Obligations, 158-0 1. S—Digeat Isi, 349. 
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and the like ; and by other resources ; by the mode of moral duty ; by 
legal deceit ; by violent compulsion ; and by confinement at home.^^ 
Promises j engaged for by the debtor. 


2. By other resouices^ that is, by the means [upaya,] which are 
thus enumerated by the same author By the inter- 
enumerated!^^^^^^^*^^ position of friends and kinsmen, by mild remon- 
strance, by importunate foil 3 wing, or by staying 
constantly at the house of the debtor, he may be compelled to pay the 
debt : this mode of recovery is called a mode consonant to moral duty, 
[dharma/^]2 : When a creditor, with an artful design, borrows any- 
thing of his debtor, or withholds a thing deposited by him, or the like, 
and thus compels payment of the debt, this is called legal deceit 
[up£dhi.^^]3 When, having tied the' debtor, he carries him to his own 
house, and by beating or other means compels him to pay, this is called 
violent compulsion [balatkara/^J*^ When he forces the debtor to pay, 
by confining his son, his wife, or his cattle, or by watching constantly 
at his door, this is called lawful confiiiement [acharitarn/'J Following, 
claiming his rttention. Staging at the house, begging the money of 
him. Deposited, [anvahitam] ornaments or other things, given as if 
for delivery to another.^ 


Rules for 
ing them. 


enforc- 


3. The rules for putting such means in force, are thus declared 
by Katyayana By mild expostulation let a cre- 
ditor procure payment from a king, from his master, 
CXXXVI from a priest ; but from a friend, or an heir, by 

some artful contrivance.'’ Bhfgu ordained, that 
merchants, cultivators of land, and artists, must be made to'pay their 
debts according to the custom of the country ; but that a creditor might 
enforce payment from dishonest debtors, by violent measures.^^ The 
same author adds,7 : A debtor, being arrested [and freely acknowledg- 
ing the debt,] may be dpenly dragged before the public assembly, and 
confined until ho pay what is due, according to the immeniorial usage 
of the country [de9achara.^^] Preventing the prisoner trom perform- 
ing natural evacuatioh^, is thus prohibited by the same author “ When 
a prisoner has need of ejecting urme or faeces, he should either be 
followed [at a distance,] or dismissed on security i Security, by 
leaving his son or other relative, to be a prisoner in his stead. 


4. Taking security for a prisoners appearance, Jie may be -set at 
liberty for meals ; for the same author says Should 

t o b c given a surety, he must be released each day, 

at the hour of meals ; and at night, if a surety have 


1— Digest 1st, 339. 

2 — Digest lat, 341. Colebrooke on Obligations, 203. Strange’s Elcm. Ist, 283. 

3 - Digest Ist, ^43. 4— Digest Isi’ 342. Strange, 1st, 307. 

5— Chapter 5th, para. 6. 6~ Digest 1st, 344, a. v. 7 — Digest 1st, 339. 

8 — Digest 1st, 346, where it reads, ‘ in fetters.* 

9— Digest 1st, 346-7. Strange’s Elein. 1st, 307. 
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Compound interest 
allowed. 

CLXXVIl. 


been given to such effect ; But if he do not tender a surety for appear- 
ance, nor avail himself of such a surety, he must be confined in jail, 
or delivered to the custody of keepers.^^ A venerable, trustworthy, 
and virtuous man, shall not be confined in jail ; unrestrained, he must 
be released, [or dismissed] und^r the obligation of an oath/^ Nor 
avail himself, if he should not give [security], haviifg the opportunity. 
Jail, a prison. Keepers ; that is, he must be put in confinement duly 
made over to the officers. Trust-worthy , creditable. 

5. Brhaspati *.1 After the time for payment has past,^aud when 
the interest ceases [on becoming equal to the princi- 
pal], the creditor may either recover his debt, or 
require a new writing in the form of wheel-interest 
[chakravfddhi].'^ After the time for jn.iymeut lias 

2 )ast, and that is, when the debt having by interest 
become double, or more tVian that [where higher interest is legal], the 
interest on that event reaches its legal boundary. The credUor may 
recover his debt, may exact it. Charging interest on a debt, of which 
the interest has been [from time to time] added to the principal, is 
called chakravfddhi, wheel or compound interest.- • 

6. Narada Should a debtor bo disabled, by [famine or other] 
calamity of the time, fvom paying the wdiole debt, 
ho shall be only compelled to pay it [in small sums], 
from time to time, n.ccording to his ability, as he 
happens to gain property.’^ IVlaiiu A Even by 

personal labour shall the debtoiv pay what is adjudged, if he be of 
the same class with the creditors or of a lower ; but a debtor of a 
higher class must pay it [according to liis income], by little and liitle.^^ j 
And though Yajiiavalkya''* says : He may compel a poor debtor of 

a low class to do work, by way of paying his debt ; but a Brahmana, 
if indigent, must be made to pay gradually accoi’ding to his income 
[or casual gains yet the word Brdhmafm here refers to any man of 
high caste, 'dhe same author^ adds : lie who recovers an acknow- 
ledged debt by his o./n act, [in any of the legd modes to which the 
debtor has tacitly consented] sliiil not be blamed by tlie king ; and if 
the debtor shall complain of such an act before the king^ he shall be 
fined, and compelled to pay the debt.” 


Mode of exacting 
payment ackuow- 
iedged debts. 


7. Brhaspati This rule concerns an acknowledged debt ; 

but he who contests the demand, shall be compelled 
^ proof in court by written evidence or 

oral testimony.’^ ‘‘When the debtor appeals to 
judicature, or when the demand is unliquidated [or doubtful, saudigdha] 
he shall never be constrained by the mere /icf of the creditor’; and he 


1 — Digebu 1st, 357. Strange 1st, 2b7 2 — Cole, on ObJig. 80. Compoiind Interest.’ 

3„Bigest 1st, 353- ' ' 4--Chaptcr 8th, v. 177. 

5 — Digest 1st, 351. Stenge’s Elem. Ist, 308. See Chap, 16th, Sect. 1st, para. 3 note. 

6 — Digest 1st, 856. 7 —Digest 1st, 363-4. 

35 
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who constrains a debtor thus exempted from such constraint, shall 
CLXXVin be fined according to law/^ Constraint [asedha];l 

imprisonment not against the king’s order. He 
adds A debtor is considered as appealing to judicature, when he 
says, ^ I will pay whatever shall by law be declared to be due.^^ ’ 
Katyayana Any creditor who harasses a debtor appealing to 
judicature, shall forfeit that claim, and pay an equal fine.^^ Brhaspati : 
^‘'Should any person take upon himself to act in a disputed matter, 
without having first made known his case to the prince, he shall be 
seized and sentenced to punishment ; neither shall his claim be 
awarded.’^ 

8 . 


(.'osta of suit. 


Yama ‘A If a rich debtor, through dishonest perverseness, 
pay not his debt,^ the king shall compel him to 
discharge it, and may take from him twice the sum 
[as a fine]/^ Yajnavalkya A debtor shall be forced to pay to the 
king ten in the hundred, of the sum proved against him ; and the 
creditor, having received the sum due, must pay five in the hundred 
[towards defraying the charges of judicature]/^ Ten in the hnaidred, 
that is, ten beoides [or over] every hundred [awarded to his creditor.] 
A tenth share [from the debtor cast], and a twentieth, [from the 
creditor] is here meant. The result is, that these two shares belong 
to the hit^g, and the balance goes to the creditor. Taking a tenth 
share, relates to a poor debtor ; for in respect to a rich one, Narada^ 
records this distinction : But if a rich debtor, through dishonest per- 
verseness, pay not his debt, and the king bo forced to cause payment, 
he may then take twenty as his share/^ Meaning, twenty on the hundred. 

9. When more creditors than one are collected together e gainst 
. - one debtor, the order of payment is [to be as] thus 

^ down by Ydjfiavalkya :7 A debtor shall be 

CLXXIX forcejl to pay his creditors»in the order in which the 

debts were contracted, after first disdia«’ging those 
of a Brahman, or of the king.’^ And in the Vivada Ratnakara we find 
these words of Katyayana:^ ^‘^If there be many debts at once, that 
which was first contracted shall first paid, after those of a king, or 
of a Brahman learned in the Veda^ ^‘^If alhthe jaontracts were writ- 
ten in one day, the debts, payment, subsisting demand, and interest, 
shall be equal ; otherwise, in order of time’^ 4^ That capital on which 
it is proved that the assets were gained, and no other debt, must be 
paid by the debtor [out of those assets.’^] 


1 — See Chap. 1st, Sec. 1st, para. 16, 2— Digest 1st, 364. 

3 — Digest Ist, o68. 4 — Digest 1st, 368, Strange’s Eiem. 1st. 307. 

5 — Digest 1st, 372-8. Strange’s Elem. 307. This was the practice under the Mah- 
ratta Government, which levied a tax upon both parties, that from the winner being 
termed Harki, that of the loser Gunhegari. 

6-Digest 1st, 371 and 375 

7 — Digest 1st, 736 and note. In the 7th line. “ ii^tamvarnanam,” is printed for 
uttamarpanam, contrary to all the manuscripts. 

8— 9— Digest 1st, 377-8. 


10— Digest. 1st, 380. 
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10. Yajnavalkya,! the debtor pay by little and little, let him 
write the sums paid on the back of his written con- 
quittamfes. or let the creditor give a receipt signed by his 

own hand/^ Narada *.2 Let the creditor give a 
writing after the debt has been Acquitted ; or*if that cannot be, let him 
make a [public] acknowledgment : this shall be a mutual acquittance 
of the creditor and debtor/^ AcknowJedgrncnt, some deed of settle- 
ment, for the purpose«of making known repayment of the debt. 


M(;ral 

fraud. 


effect of 


11. The bad consequences that will ensue to a debtor, neglecting 
to pay his debts, are now described. Katyayana 
says : He who shall not pay to liis creditor what 

he has received from him in loan [Uddhara] or other 
way, shall most certainly bo born again, either his slave, servant, wife, 
or beast of burthen.'’^ Loan, debt [of all kinds, rna.] To other, must 
be supplied, loan for use, and deposit. Slave, one by birth. Servant, 
a slave bought with a price. Narada : If a man do not repay what 
he has borrowed foi- use, and a debt, as well as what he has promised, 
that sum may bo increased, even to ten million tirnys its original 
amount. And after that, if it be allowed to increase still mC)re, until 
by its own accumulation it have amounted to an hundred [times] ten 
million, it must then stop ; the debtor shall become, in each successive 
birth, a horse, an ass, a bullock, and a slave.^^ Pro- 
mised, what he has agreed to give. Vydsa also 
says : ^^'When a person, being either an ascetic, or keeper of a per- 
petual fire, dies indebted to any one, the future rewards, of the 
austerities of the one, and the saoYed duties of the other, shall all bo 
transferred to the account of the creditor. 


CLXXX. 


12. Bi'haspati*^ declares : The sons must pay the ‘debt of their 
father, when proved, as if it were their own [that is, 
sourwhen liaf interest;] the son^s sou must pay the debt of 

his grandfather [but] without interest ; and his son 
[that is, the great-grandsoji,] shall not be compelled to discharge it, 
[unless he be heir, anvi have assets.’^] So Ahij naval kya A The father 
being gone to a foreign country, «or deceased [naturally or civilly,] or 
wholly immersed in vices [or diliiculty,] the sons, or their sons, must 
pay the debt; but if disputed, it must be proved by witnesses,^^ 


13. Debts must bo paid by the sons, or other relatives, when they 
have reached their twentieth year, for Narada says 
twenty father, or [if the family bo undivided] , the unclt^, 

' or the elder brother, having travelled to a foreign 

country, the son wshall not be forced to discharge tie debt until twenty 
years have elapsed. Katyayana If the father be at L ^me, but 

l~r)i^?est 1st, ,S85. ' 2 — Digest 1st, 384. 

3 — Digest Tst, 205-6, and note. Reports 2iid, 9. 

4 — Digest Jst, 268. Reports 2nd, 200. Colebrooke on Obligations, p. 25, and 
Strange's Elements, 2ud, 414. 

5-...G-~Digcst Ifit, 277. Reports 2d, 57, 
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afflicted with a chronic disorder, [though not without hope of recovery], 
or absent, his debt ^all be paid by his sons, after a lapse of twenty 
years. The word ahscAit includes the sense of ^ dead,^ as well; even as 
Vishnu says A ^^'If he who contracted the debt should die, or become 
a religious anchoret, or remain abroad for twenty years, that debt shall 
be discharged by Bis sons or grandsons, but not by remoter descend- 
ants, against their will. 


14. Narada *.2 A father being dead, his sons, whether after 
partition or before it, shall discharge his debt in 
proportion to their shares ; or that son alone who has 
taken the burden upon himself. Katyayana : If any 
debts exist against the father, his sou shall not take possession of his 
eile^cts. They must be given to his cixalitors, and if he die nntliout 
Cl XXXI wealtli, still his son must pay his debts.^^ Wealthy 

must be connected to ivlthout ; the meaning is [if 
he die] without wealth.^ Hi-haspati :?> The father’s debt must be 
first paid, and next a debt contracted by the man himself ; but the debt 
the paternaj grandfather must oven bo paid before either of those. 


Sons of debtors 
how to act. 


15. Yajfiavalkya A sou need not pay, in this world, money 

duo by his father for spirituous liquors, for lustful 
pleasures, for losses at play ; nor what remains un- 
paid of a fine, or toll [Oulka] ; nor anything idly 
promised.'’^ Bihaspati :-» The sons arc not compellable to pay sums 
due by their father for spirituous liquors, for losses at play, for promises 
made without any consideration, or under the influence of lust, or of 
wrath ; or sums for which he was a surety or a fine, or a toll [Oulka] , 
or the balance, of either. U 9 anas declares :7 fnio, or the lialance 
of a fine as also a bi'ibe [or toll, Culka] or the balance of it, are not to 
be paid by the son, neither shall he discharge debts improper, [not 
sanctioned, by law or custom.^^] 

' j 

16. The^order of those bouiid to pay the debts (of oile deceased) is 

^ thiis told by Yajfiavalkya He who has I’eceived 
Order of those estate, must pay the debts of it ; and in like 

debtl ^ ^ manner, bo who takes ther wife [of the deceased] ; 

or the son, whose [father’s] assets are not held by 
another [ananyasbrita] : but of one having no sorr, the other heirs 
[Rikthinah, must pay the debts : or, ^nay levy them, para. 18.]^’ He 
is said to receive the estate legally, who does so, even when there is a 
son of the deceased in existence, but disqualified by some disheriting 
defect, as if he be an euuuch, or the like ; but illegally, when he usurps 


1 —Digest Ist, 260. 

2 — Digest 1st, 267. Colebrookc on Obligations, pages 2,5 and 152, particularly, 

3 — 7hgest 1st, 205. 4 — Digest ist, 31. Reports 2d, page 200. 

5 — Digest 1st, 305. 

6 — See Sec. 3d, paras. 2-3. 7 — Reports 2d, 303, note. 

8 “Digest 1st, 270-71-75, and the readings there. 
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the estate of a father, whose son is free from any disqualification. 
The same [responsibility attaches] to him who takes the wife of another. 
The term^ assets not held by another, may be understood in both ways, 
[of one who has taken his father's assets, as well as* one whose father 
had no assets], by reason of the I’absence of ail opponent endowed with 
the quality of alienation, as well as from the absence of an opponent 
only pointing out the quality of property. 

« 

17. And first of all, he who has received the estate ; on failure of 
... him, the person who takes the wife ; and on failure 

fbo son, possessed .of unalienated wealth 
[ananyashrita]. If tlv3re be none, it must be paid by 
each^ase grandsons, but the principal only. If they bo 

not in existence, then the great-grandson, the vifo.t 
daughter, or other heirs [riktliinali], if they have received the estate, 
must pay the debt — such is the meaning. It is not to be paid by the 
great-grandson, the wife, or the others, if they have not taken the 
estate. But i^eceipt of ever so small a portion of the estate, imposes 
the liability of liquidating the debts, to whatever amount. For there 
is no suet law, as [that payment shall follow only on receipt of •property] 
equal or more than equal [to the debt to bo paid.] 


18. 


Heirs of a creditor 
can recover. 


The wife, daughters, and other heirs ,to a creditor dying with- 
out male issue, being entitled to receive his estate, 
may levy his debts from his debtor. This is another 
meaning of the latter pai't [of the text, para. 16], 


19. . Vishnu -.1 


Continuation 
the subject. 


of 


He who takes the estate of one whether leaving 
a sou or no male issue, must pay his debts.^^ This, 
is the meaning. Brhaspati Even eo, the person 
who takes the widow shall be liable for the debt, on 
failure of successors to the estate.^^ Katyayf/na The judge shall 
compel a stn^^pay the debt of his father, provided he bo involved in 
no distress, be capable of property, and liable to bear tlie burden ; but 
in no other case sha41 he compel the son to pay hih fathers debts. 

First let him who takes the estate pay ; after him, the son : if there 
be no son, or, he be.utteHy destitute of moans, then he whp takes the 
wife.^^ Narada -A But if a woman take the protection of another 
man, carrying hfer riches and her oifspring, he must pay the debt of her 
husband, or aba^ndon such a wftman." Katyayana A debt which 
has been contracted by indigent and childless vintners, and the rest 
must be paid by him, who has the care of their ViveS." 
Narada says Of the snccessor to the estate, the 


CLXXXIIl. 


1 — It would seem that some text of Vishnu Jiad been omitted here, and that the 
succeeding passage was the commentary, but alJ the copies read it in this way. 

% * 2— Digest 1st, 274. ^ 

3— Digest 1st, 273. * 4-~nigest 1st, 330, 

5— Digest 1st, 325. • 

5 - Digest 1st, 272. Reports 1st, p. 158, note ,3 
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guardian of the widow, and the son, he who takes the assets becomes 
liable for the debts ;^ihe son, if there be no guardian of the widow, nor 
a successor to the estate ; and the person who took the widow, if there 
be no successor to the estate, nor son.^^ Or, the meaning of the last 
part is, ^ that if there be* no son posseVsed of wealth, then he who takes 
the widow must pay the debts of the deceased / by reason of the former 
quoted text of Yajnavalkya, [para. IG]. 

20. Katyayana says -.l Debts incurred for domestic uses, by the 
slave, wife, mother, or disciple, of one gone to a far 
Debts binding on country, or deceased, and also by his son, must be 
paid, so savs Blifgu” And Yajnavalkya holds :‘2 
for its use by others. A woman shall not pay debts incurred by her hus- 
^ band or* son ; neither a father those of his son, nor a 

husband those of his wife, unless contracted on account of the family.’' 
Katyayana: That must be paid, which may have been verbally promised, 
as well as what has been engaged for to another.^^ Narada A father 
must pay the debt of his son, contracted in a time of distress.” 
Yajfiavalkj^a :4 tlie wife of a herdsman, a vintner, a dancer, a 

washerman, or a hunter, contract a debt, the husband shall pay it, 
because his livelihood chieily depends on the labour of such a wufe.'^ 
The same author says A debt acknowledged [by her husband], or 
contracted by her jointly wdth her husband or son, or contracted by 
the woman herself, must bo paid by a wife [or mother;] no other debt 
shall a woman be compelled to pay/^ And even if not acknowledged, she 
shall still pay it, if she have received his estate : for, thus says Katya- 
yana If a wife be thus addressed' by her lord at the point of death, 
OLXXXIV before a long journey], ^ Such a debt must be 

paid by thee,^ she must pay it, however unwilting, if 
assets were left in her hands.” Narada But if a woman who has 
male'issue, [but no several property], desert her son, and recur to another 
man, her son alone must pay the whole debt,” This however refers 
particularly to a son who has got possession of his therms wealth. 
Narada A debt ^contracted before partition by an uncle, or a 
brother, or a mother, for the support of the family, all the parceners or 
joint- tenants shall discharge.’' 


OLXXXIV. 


21. Should neither [the creditor, nor] his sons nor other relatives, 
be in existence, the modes of obtaining payment 
howIr.eLven^*'’'’" declared by* Narada If ? creditor of the 

priestly class be not present but have issue, the king 
fihfi'll cause the debt to be paid [to them ;] if he have 
of them. HO issue, to his near kinsman [oakulya;| it he leave 

Tione who are near, to those who are distant [paternal 


1 — Digest 1st, 17. Cole, on Oblig, 24-28 31-232. Strange’s Elem. 1st, 275. 

2 ~-D?/gest 1st, 313. Ret>orts 2d, 203. Cole. p. 28-Vh 3 -Digest Ist,' <208. 

4 — Digest Ist, 317. ( 'ole. on Oblig. 29. Strange 1st, 276. 5 — Digest Ist, 314. 

6 — Digest 1st, 315, where it is attributed to Narada. 7 — Digest Jst, 329. 

.8— Digest Ist, 284. 9 — Digest 1st, 335, 
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and maternal, Bandhu :] If lie leave no heirs, n^ear or distant, [nor 
persons connected by sacred studies,] the king shall bestow it on 
worthy priests ; but if none such are present, let him cast it into the 
waters : [the debts of other classes, in similar circurfistances, he may 
seize for himself.^^] Prajd-pati lilso says : ^^*If there be no distant 
kinsmen, let it be paid to some twice-born man, or bt? cast into the 
water : When cast into the water or into the lire, that money is carried 
to the account of [the deceased, or of] his ancestors 
in a future state.'' If however an owner should 
appear to claim money [which is to be so] thrown into the lire, or the 
like,.he shall obtain it. • 
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(JHAPm VI. 

C )f Deposits, — Nihshepa, 


. N 

Deposits. 

CLXXXV. 

Of two k i n 
u n d e fi 11 e cl , 
specified. 


A'RADx\ Where a man bails any of his effects to 
another', in whom he has contideiice, and from whom 
he has no doubt of receiving his property again ^ it 
is a deposit, which the wise call Nikshepa/^ * * .2 When 
^ a thing is deposited, under seal, without mention- 
ami quantity ; if its kind and form be unknown, 

o it is considered as an Upanidhi : but tht^ wise call a 
specified deposit Nikshepa/^ 


2. Hrhaspati The merit of one who preserves a deposit, or 
protects a dependant, is the same with the merit of 
hira who gives golden Vessels or clothes. ”4 » The 
very thing bailed must be restored to the very man 
who bailed it, in the very maimer in which it was bailed : it must not 
be delivered to his heir, apparent or presumptive/^ Deposit, a thing 
bailed. Not to Ids heir, but to the bailer, in his own person. ' Manu 
He who restores n’ot a thing really deposited, and he who demands 
what he never bailed, shall both be punished as thieves : or shall pay 
a fine equal to the value of the thing claimed/^ 


3 . 


Kules in cane 
damage, or loss. 


of 


Brhaspati Should the bailee suffer the th;ng hailed to be 
destroyed by Jtiis negligence, while ho keeps his own 
gdcds with very different caroj pr should he refuse 
to restore it on demand, he shall bo compelled to 
pay [the Fai^uo of] it with interest/^ Different rxire, preserving his 
own property. But if his own property should at the same time 
Or use of them in jtiry, through that act of ‘negligence, he is 

not to blame. Yajfiavalkya :7 If the depositary, 
of his own accord [without the consent of the owner,] use the thing 


* l-YDig<58t 1st, 401. Str.ange’s Elom. 1st, 280. 

2- D^^est 1st, 403. For *** deposits under seal,” see Essay on Bailmentc , p. 38. 
Strange 1st, 282. For a “ deposit,^ sep Essay on Bailments, p. 22, note 4. 

3 — Digest 1st, 416, Strange’s Elern. 1st, 281. 

4 — Digest Ist, 415-16. Strange’s *1^16111. 1st, 280. 
c 5 — Chap. 8th, v. 191. Digest 1st, 432. q v. 

6 — Digest 1st, 420. Strange’s Elem. 1st, 278-282. Essay on Bailments, p. 6-46. 

7— Digest 1st, 428, Strange’s Elem. 1st, 283. 
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deposited, he shall be amerced^ and compelled to pay the price of the 
thing with profit.” Use, make a livelihood by ^employing it in his 
worldly transactions for the sake of gain. 


4. Profit, interest ; of wjiich a distinction is mentioned by 
Katyayana A deposit, the balance of interest, a 
Interest on them. commodity sold, and the price of a commodity 
CLXXXVI. purchased, not being paid after demand, shall bear 

And punishment interest at the rate of five in the hnndred.'^^ Manu:2 
for fraud. For the first offence], the King should compel a 

^ fraudulent depositary, without any distinction 

between a deposit under seal or open, if pay a fine equal to its value. 


5. Brhaspati If it be destroyed by the act of God or of. the 
king, together with the goods of the bailee, there is 
Exemption for the fault in him.^^ YajTiavalk3^a But he shall 

king^ or e compelled to replace that [deposit] lost by 

Re-delivery to the seized by robbers/" 

heirs of the bailer. Manu But if a depositary, by his^ own free act, 
. shall deliver a deposit to the heir of a ‘deceased 

bailor, he must not be harassed, either by the king or by the kinsmen 
[of the deceased""]. Heir, a near relation. The sense is this, ^he 
must not be harassed, without proof, for the sake of more property 
[than was delivered."] 

G. The whole of the above laws relating to deposits, are also 
otherwise collectively applied to other bailments. 
Brhaspati In the case of a deposit for delivery 
of bailments. [anvahitam,] a loan for use [yachitam,] a bailment* 

with an artist [9ilpi nyasa], and a pledge, [bandhaka] 
the same law is enacted, ,and likewise in the case of a person redbived 
under protey^tion [or a dependant.]"" A deposit for delivery, is, when 
a chattel iS f^ien into the hands qf another, saying, ^ Such an one 
deposited it with me^and I pray you give it to^hiip." # Loan for use, 
ornaments or the like, borrowed for the sake of show at a marriage, or 
other ceremony. A haUment ivith an artist ; what has been openly 
deposited with goldsmiths, or such persons, to be made into earrings 
CLXXXVII • -J This very law is enacted 

is the case oi^ loans for use [yachitam,] deposits for 
delivery [anvahitam] and the like ; bailments with an artist, [cilpi 
nyasap sealed deposits^ [upanidhi,] bailments in the form called nyasa. 


1 — Digest lat, 427. 2 — Chap. 8th, v. JL92. Digest Ist, 432. 

3 - 1 - 4 — Digest 1st, 421-2. Essay on Bailments, 104, l5. note. Strange l3tn278-8 1-294. 
5— Chap. 8th, v. 186. Digest 1st, 420. * 6~Digest 1st, 410. 

7 pigest 1st, 408. Strange’a Elem. 1st, 271. Essay on ^ailments, 36. 

8 — Essay on Bailments p.*22, note 7, and p. 90-91. “Hiring of work.^ Strange 
l8t,*293. • • ^ ^ 

9_Strange’s Elem. 1st- 282. Essay on Bailments, p. 38. See Digest 1st, 402. Yajna* 
valkya. ^ 
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and re-bailments [pratinyasa."’] Re-bailment, that is, when the depositary 
re-bails to another tto very thing which had been bailed or deposited 
with him by the original owner.l 


7. Compensation must in some cases be made by the artist, even 

when the goods bailed have been destroyed by the 
Compensation in king ; for Katyayana says -.2 If 

by thTacTof artist keep the thing bailed, after the time agreed 

‘ on for working it [into ornaments and the like,] he 

shall be fopced to pay its value, even though it be destroyed by the 
act of God.^^ 

( 

8. Ndrada : An eighth share of the value is lost, of clothes once 
Rato of valuation washed ; when twi^e washed, a quarter ; thrice, a 

for ciotbes. third ; and when four times washed, a half ; but 

Punisbrnent for after more than half the value is gone, it shall be 
unaulborized use of valued in order, according to the damage of each 
quarter share/’ Yajnavalkya ; ^^The washerman 
who wears on his own person, the clothes of his employer, shall be 
fined three panas. But if they be sold, or let out to hire, or ^pledged, 
or lent out by him, [he shall bo fined] ten pan as/ ^ Let out to hire, 
what has been given to another for receipt of hire. Pledged, put out 
in pawn. 


9. The rules respecting loss incurred in melting all metals, except 
gold, are thus expounded by the same author 
fo^metals Gold undergoing the action of fire is nothing dimi- 

nished thereby ; the loss on silver in a similar 
operation is two panas per centum ; in tin and lead, eight ; in Cv^pper, 
five j and ten in iron.'^ Whenever the loss [in the weight] of [return- 
ed metal, whether] silver or other, is greater [than these rates,] a fine 
must be imposed on the goldsmith, or other * workman.] 


10. A distinction as to the increase in weight of thread, furnished 
the' workman for the purpose (ff making up certain 
v^uatton^oT^manu^ clothes and the like, is laid down by the same 
factures. author : Ten palas^ per bent*rm shjill be the in- 

crease in [weight of] cloths made of woollen or 
^ ' cotton thread. In cloths of middling quality, five 

palas per centum must be the increase* but in those ^)f fine quality, 
three palas are declared to be the standard.^^ In some kinds, decrease 
is' allowable, by the same authority, who says: In embroidered 

cloths, as well as those made of a hair, a thirtieth share is declared [to 
be admissible] as Iocs [in weight,] but there is to be neither loss nor 


1 — Strange’s Elem. Ist, 889-90. 2— Digest let, 446. Strange 1st, *^93. 

3 — The following rules lire not unknown to tbe Eiiglish law, which has several 
statutes to prevent fraud in similar cases. See Tomlins, tit. “ Manufacturers.” “ (fold 
and silver,” ** Wire -drawers.” 

4 — As. Res. 6tb, 91, Wilson ad verb. 
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gain, in the weight of those made of silk, ox' of the bark of a tree/^ 
Embroidered, by desci'ibing the Svastika, or othe^ patterns on ready 
prepared cloths, or other material, with coloured thi’ead or the like. 


11. In work, when a certain^term is specified, and the woi’kman 
fail to send home the article wht5n dejnanded within 

coS;ri?ts for wk!^ if damage happen to the 

goods, the woi'kman is not to blame for the same 
author says : If, having fully considered the nature of the work, a 
cei'tain time be fixed for its deliveiy ; in that case, should .the owner 
demand it when only half finished, and not obtain it, still it shall not 
be awarded to him.’^ The exceptions a^ declared by the same author: 

If, when the term has elapsed, and the work is 
jxcep ions. finished, the Woi'kman should not deliver it when 


Exceptions. 


demanded of him, and it be afterwards damaged, or stolen ; the person 
who would have received the article, shall obtain 

fra?dulenTborrolr“ t]?® cf it.” And again He who having 

received a thing borrowed tor his use, shall not 
restore it when demanded back, shall be seized, and by force com- 
pelled to* give it up ; and let a fine be imposed, if he do* not then 
restore it. 



1— Essay oa Bailments, 90-91. “ Hiring of work.’' 
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Sale w it hold Ownership ^ — ( A svdm ivikraya.) 


V 


Sale without 
ownership. 

CLXXXIX. 

Unauthorized sale, 
gift, or pledge, 
void at law. 


YA'SA d When the gi)od8 of another are sold in the 
owner^B absence, [whether they had been] borrowed 
for use, bailed for delivery, deposited under seal, or 
stolen, it is a sale without ownership/^ Katyayana 
“ Let the judge declare void a sal^, a gift, or a pledge, 
made without ownership. Without ownership , is 
here a past participle, and used separately, to denote 
the nature of each [act of sale, gift or pledge.] 

2. Narada :3 An open purchaser is clear of imputation, but a 

purchase in secret is a theft^^^ Ho who buys any 
validiSi^^^^ from a slave without authority from his master, 

chase. from a man not of a good character, in private, at a 

very low price, and at an unfit hour, becomes the 
accomplice of hlm.'*^ The accomplice of him, that is, of the thief. 

i 

3. Yajnavalkya The right to a thing lost [and then found,] 

^ must be proved, by the mode of acquisition, or by 

Proof, by the [evide,nce of] possession : "otherwise, on failure of 
proof, a fine equal to a fifth part shall be', paid to the 
king.’' Fifth pa/rt, a fifth share of the' lost property. 
When the evidence giv^en by the witnesses adduced by the loser, is con- 
trary to his claim, he must be fined in double the amount of the lost 
property, for Yyasa says If the plaintiE prqve not his loss by 
witnesses, he shall in that case be compelled to pay double i s value ; 
and the purchaser is entitled to the thing.^^ 

4. He also lays down the course to be pursued' by the buyer :7 

„ „ “ But if the seller be produced, the purchaser shall by 

Production of the no mean^ be condemned; for then the law suit must 

the^purcha^eT^^^^^^ continued between the owner of the thing lost and 
^ tfie seller. Brhaspati When the seller ha& been 

made to appear, and has been condemned in the law-suit, let the judge 


owners of lost pro< 
perty. 


" 1 — Digest 1st, 45^. Strange’s Elem. Ist, 280-302-3. 

2— Digest 1st, 474. 4— Digest Ist, 49i. 6— Digest 1st, 499. ' 

3 — Digest 1st, 512. 6 — Digest Ist, 498. 7 — Digest let, 502. 

8— Digest 1st, 479. 
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cause him to pay the price to the buyer, and a fine to the king ; and 
restore the property to its o\lner.^^ Katyayana 
Let time be given to the buyer for the production 
of the seller, according to the length of the road 
If he cannotjproduce the seller, let him even justify 
the purchase ; and if the purchase ba justified, he 
shall in no wise be blamed by the kiiig/^ ^‘^The claimant should first 
prove his property by ^evidence of kinsmen ; next, to clear himself, the 
buyer should prove a fair purchase by [similar] witnesses, his own 
kinsmen.” 


CXC. Time for 
the purpose to be 
allowed, and pro- 
ceedings in default. 


5. Even if the purchaser clearj^ prove the sale, still the pro- 

perty must revert to the former owner who lost it.^^ 
The first owner re- Moreover, M j^nu But if the vendor be not .pro- 

u^dTr cert^n rale^’ d^cible, and the vendee prove the public sale, the 
latter must be dismissed by the king without punish- 
ment ; and the former owner, who lost the chattel, may take it back, 
on paying the vendee half its value.” Not producihley not to be pointed 
out. It alludes to the property being assayed [as ijt were by the 
buyer], by [the test of] a public sale. * 

6 . 


Rules in respect 
to publicity of sales, 
and sellers’ places 
of residence. 


Katyd^yana -A The defendant, not clearly proving an open 
sale to him, or not pointing out the seller, shall be 
made to deliver the thing claimed, and to pay a fine.” 
Bfhaspati If a purchase be made before a public 
assembly [of traders], with the knowledge of the 
king’s officers, but from a seller whose dwelling-place 
is unknoVn ; or if a claim be made after the death of the seller, [though 
known], the owner of the thing may recover his own property, on* 
paying half the price given ; half the value is lost to each of them : 
such must be the decision.” Marichi But if he cannot produce the 
seller, his dwelUng place being unknown, the loss shall be borne equally 
by the buj^er/ and by the [former] pwner who had lost the thing.” 
Dwelling place, the s^ot where the seller resides.^ s 

7. Narada : For the possession of women, or cattle, as well as 
land, leave must be distinctly grantf^d*. He who 
enjoys them without leave, shall be forced to pay 
the hire of such enjoyment.” Granted, ordered. 
The hire of enjoyment, rent, similar to the hire. 


Women, 
and land. 
CXCl. 


cattle, 


8 . 


Yajnavalkya J “ The owner of a thing lost, or stolen, ^hfch 
had been seized by the officers of the police or revenue, 
Term for restora- whether by sea or land, shall take%t, [if claimed] within 
one year ; after that time, the prince [shall detain it].” 
As for this text of Manu^ : Three years let the king 


tion of 
property. 


escheated 


• 1— Digest Ist, 484. , , ^ 2— -Digest ist, 501, 

3— -Chap. 8th, v. 202. Digest 1st, 502. 4~Digest 1st, 491. 5 — Digest Ist, 508. 

6— Digest Ist, 510. T—^acnaghten, p, 425-6. 8#— Chtlp. §th, 30. 
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detain the property, of which no owner appears, [after a distinct pro- 
clamation] : the own^r, appearing within the three years, may take it ; 
but, after that term, the king may confiscate it,^^ it is only with refer- 
ence to property belonging to a ^rotriya, [one conversant in the Vedas]. 

The same author saysl : ‘‘ The king may take a sixth 
With the share to part of the property so detained by him, or a tenth, or 
be^ reserved by the atwelfth,rememberingtheduty of good kings.’' Then, 
in the first year, he must give np the whole of the pro- 
perty. In the second year, let him give it up, after deducting a twelfth 
share ; in the third year, a tenth ; in the fourth, a sixth. After that 
term, the king may confiscate it ; this only in case of its owner not 
appearing after three years : then it may be appropriated by him 

only for his expenses ; but if the owner then make 
Exception in the appearance, it must be make good to him, even 

^ if expended : Thus says the Mitakshara. This 

however, only if the owner be unknown ; for if it be known, ^ that such 
‘ an one went away, forgetfully leaving the said property behind,^ then 
he shall get it back, even after three yeai's. Even the prince possesses 
no right of disposing of it, though he may at the same time take some 
portion, however small, as his share. 


9. Yajfiavalk^’a propounds the remuneration for trouble of the 

finder, keeping during one day, the stray animals of 
Remuneration of another : The owner of stray animals must pay 

the finder of strays. panas, if the animal be of the species with solid 

CXCII. hoofs j five panas for a human creature ; two for 

every buffalo, camel, cow, or animal witfi cloven 
hoofs ; but only a fourth, for every goat, or sheep.^^ But their food 
must be paid tor besides. 

10. On the subject of treasure trove, [Nidhi] Yajri^yafkya says :2 

Let the king obtaining unclaimed property [Nidhi] 
tr^ure*trove^^ ^ givc half to Brahmanas : but learned Brahmana 
may keep the whole, for he is lord of all.^^ And 
the king sfiaT receive a sixth part of unclaimed property occupied by 
any other person.^^ In case of its being discovered without inform- 
ation from the finder, he must be made to pay a fine as well [as the 
sovereign's share].^^ If however, any one prove by msNrk, measure, or 
the like, that the property found belongs to himself, in that case let 
the piince deliver it to him, after giving a twelfth share to the informer, 
and taking his own sixth. This is stated by Manu^ : When* a mau 
claims treasure trove, declaring truly, ^ This is my own property,^ the 
prince shad still retain his own sixth share, and also a twelfth.^^ ‘This 
tuwlfthy being that assigned for' the informer. 


1— Chap. 8tb, 33. 

2 — M^acntvghten, 437. Digest lat, 461, 


3-~Chap. 8th, v, 35. 
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11. On the subject of property carried off by thieves, the same 
author says *.1 Let property cWried oft' by thieves 
stokn pr^o^rty to restored by the prince to the owner, of whatever 
the owner. class he may be ; if the prince takt5 possession of it, 

CXCIII. partakes of|the crime with the thieves.” In case 

he be unable to recover it from tlie tliieves, Krshna 
Dvaipayana [Vyasa] says :2 Should the prince bo unable to recover 
stolen property from'^thieves he shall make it good from his own 
treasury, provided he be powerless.^^ Thus has been expounded the 
law of sale without ownership. 


1— Chap. 8th, V. 40. Macnaghten, 437. 


2--Macnaghten, 437. 



128 


THE VYAVAHARA MAYUKHA 


CHAP. Till, 


CHAPTER VIII. 


Concerns among* r(iriuers,~—(Samhliaya Samutthdnam.) 


Concerns 

partners. 


among 


'N, 


1. l.y A'RADA:^ When traders, or others, 
jointly carry on business, it is called a ^ concern 
among partners a title of judicial procedure/^ 


Brhaspati Whatever property a man lends, with the 
assent of many, or whatever business he 30 causes 
obhga* performed, is considered as the act of all the 

partners/^3 They are declared to be competent 
arbitrators, and witnesses for each other, in doubtful cases of deceit, 
provided they bear no enmity to either party/^ Should one of the 
CXOIV partners be justly suspected of fraud, in buying, 

selling, [and the like], he may be cleared by ordeal : 
such is the rule in all controversies/ 


Mutual 

tions. 


3. Yajuavalkya 'A A man of crooked ways let the other part- 
ners expel without profit ; and let a partner unable 
ward^^and^ ^uiiish appoint another man to act for him^^ A If 

ment, of partners. ^ne partner does what the others forbid, or dis- 
approve, or if be be negligent, [in doing what they 
allow], and the [ccmmon] property be injured, he shall make it good ; 
but he who preserves it from [robbers or other] misfortune, shall 
receive a tei^th part of it [as his reward.]’^ 


4. Katyayana A If four kinds of artisans be jointly employed ; 

young apprentices, more experienced scholars, good 
a ^rtner^ahip artists, and teachers, they shall receive, in order, 
, one share, two, three, and four shares, of the pay, 

or profit.^^ Young apprenticefi, persons learning their trade. More 
experienced schola,rs, those who are well versed in it. Good artists, 


thoroughly skilled [in every branch]. Teachers, persons making new 
inventions. Brhaspati A Where several men jointly build a house 


1 — Digest 2d, p. 1. 3— Digest 2d, 8-9. 5 — Digest 2d, 12, 

2 — Digest 2d, 66-7. 4— Digest 2d, 17-34. 6 — Digest 2d, 78. 

7 — Digest 2d, 80, where it is ‘utensils of leather,* Chirmika, for Dhirmika ; some 
of the m* uuBcript'' had the other word. 
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or a temple^ or dig a pool, or mako sacred utensils, let the chief 
workman receive a double share of the pay/^ Thc^ same author adds^ : 

This has been ordained by wise legislators for a band of musicians : 
let him who marks the time skilfully, take a share and a half ; and let 
the singers have equal shares/^ 

5. Katyayana : If men, [who have joined together in any busi- 
nes&-[|, but are dispersed abroad, meet with imprison- 
in^ommo^n ment, *then, whatever is paid for the sake of their 

liberation, shall be borne by them accord hi g to the 
share of each/^2 The law [before] pronoun dtftl relates to all partners 
whether merchants, husbandmen, robbe/s, [commissioned in war time], 
or artizans, when they have made no special agreement for their 
shares.^’ * • 


1 — Digest 2cl, S3, 


2-.^Digesi 2d, 92, 
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Subtraction of Gift . — f Daitdpraddnikain.) 


1. RADA d “ When a niaii rle.sires to recover a thing which 

ASubtractionofgift. subtraction of what 

QXOV. been given; [and this is] a title of administra- 

tive justice.’' Not Du If/ givev, is a past participle, 
to denote the quality of the transaction, and signifies 'prohibited.’ 
The same author adds -.2 In civil affairs, the law of gift is four-fold ; 
what may, or may not, be given ; and what is, or is not, a valid gift,’’ 


2. Narada " What is bailed for delivery, what is lent for use, 
,, ^ pledge, joint property, a de})osit, a son, a wife, and 

perty ^ Nv^liole estate of a man who has issue living, the 

Sages have declared unalienable, even by a man 
oppressed with grievous calamities, and [of course], what has been 
promised to another.” Now, as a man has no pi'operty in his wife or 
son, it is only a repetition of the prohibition against their abenation, 
in conformity to the Vedas, 'Neither b(*tween, nor in the heavens 
above. Froiii this, and from the law c>f Yajnavalkya “In distress 
for [the maintenance ol j the family, [or, the ^family not opposing the 
gift, on account of poverty], propeity may \>e given away, except a 
wife and son, ’ the puiqiort of the above is confirmed *by 'the reserv^a- 
tion of a wife ai^d son. The non-existence of pro])ert'y in a wife or 
son has been already' examined in the discussions on property. 


3. In '^ase of their being alienated, not only will the act be un- 
- . tenable in law, but moreover penance also must be 

able properi7 ’are Performed ; for, in treating of this very subject, 
void. Daksha saysi'^ “ fhe man who gives them away is 

a fool, and must expiate the sin \y penance.” So 
Manu fi “ He who receives what may not be given, and he who gives 
away the same, shall both be punished like thieves, and be both 
caused to pay the tne of Uttama sdhasa.”7 


1—2— Digest 2d, 94-5. 

3— B4geat 2d, 97-8. Reports 1st, 293-4, 2iid, 428.“ See Chapter 6th, para. 6th. 

4 — Digest 2(1, 128. Reports let, 69. 2d, 42S. See Chap. 4th, Section 1st, para. 12. 

5— Digest 2d, 110, 6— Not found in his Institutes. 

7— See Chap. 18th, para. 2d. 
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Alienable 

perty. 

CXCVI. 


Gift and 
what case 
bited. 


sale in 
prohi- 


4. What things may be given, is declared by Brhaspati “ A 
man may give what remains/, after the food and 

prp- clothing of his family.^’ What must without fail be 
given, is told^ by Katyayana :2 He who delivers 
not a present |Which he has promised to a Brahman, 
shall be compelled to pay it as a debt, and incurs the first amercement/' 

5. Gautama :3 *'«A man shall not give, even what he has promised, 
to a person whom the law declares incapable of 
receiving.'' Gift or sale of a livelihood [Vrtti] 
are thus forbidden by Vy^a ‘A They who are 
born, or yet unbego/ten, and they who are still in 

the womb, require the means of support : no gift or sale should there- 
fore be inade.^' * * • 

6. Narada^ thus propounds the distinctions, of gifts, valid and 

void : Valid gifts are declared to be of seven sorts ; 
i t3 valid. void gifts assume sixteen forms."^ “ They who know 

the law of gifts, declare, that things once delivered as thf price of goods 
sold ; as wages ; for [the] pleasure [of hearing poets, musicians, or the 
like;] from natural affection ; as an acknowledgment to a benefactor; 
as a nuptial gift to a bride [o)‘ her family ;] and throilgh regard, can- 
not be resumed.” Regard, religious purposes d ‘'What has been given 
by men agitated with anger, lust, grief, or 

[the pain of] an incurable disease ; or as a bribe, or 
in jest, or by mistake, or through any fraudulent practice, must be 
considered as imgiven : So must amything given by a minor, ^ an idiot, 
a [slave' or other] person nob his own master ; a diseased man, one 
insane, or intoxicated, or in consideration of work unperformed:”^* 
“ But what shall he given ignorantly, to a had man, calkTd a good one, 

or for an illegal act, mus^ bo considered as ungiven.” • 

• 

G^*(f>//pain, misfortune; the interpretation is,afllicted with pain 
created by fear or 3ther impulse: Whatever has been 
bie g^ven by one excited by /brt 7% •of Ideating or the like, 
or by othei’ causes ; and in the same manner, what is 
given with the iiffentioiv that it may be expended, from a^iiger against 
brothers or ot*lier persons [the rightful heirs: by mistake, as, when gold 
• is given by mistake, when the intention was to give 
CXCVII. silver ; throuffh fraildulent practice, as if, ‘ The king 

were about to givnj a cow to Devadatta, and it be given to some other 


(hfts void. 


Term a of 

text defined. 


I— Digested, 131. 2 - Tligcat ‘2d, 170. * 3— Digest 2d, 172. 

4_pigoat 2(1, 113. Jiiii. Va. 21. Mit. 257. • Heports 2d, 428. 

5~ Digest 2d, 95. , * 6— Digest 2d, 175. 

7 Digest 2d, 181. Deports 1st, 31. Colcbrooke on Obligations, 26 — 45 — 48—56 — 

232~-24§. • ♦ 

S_„iror “Minority,” see Digest 1st, 203, 2d, 1!5. Cole, on Oblig. 26. Reports 2d, 
57 J!Li 17.._147. An idiot, and #u in«ane person, seem incapabljp als? by, Engiisb law. 
Cole, on Oblig. 2‘27-28. ' 

9— Digest 2d, 200. Cole, on Oblig. 58. 
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man, supposed to be the right person by his assuming the dress of 
Dovaclatta hy a diseased man, one whose mind is unsettled by disease ; 
by one intoxicated with any substance or liquor which produces drunk- 
efiness; or insane’, by the effects of the air, or from any other cause. 
Given, bestowed; \yhat is given to a person who fails afterwards in the 
performance of any act, the donor [at the time of giving it] thinking, 
* This person will do my work what has been given to those practis- 
ing un]awful arts, under an idea that they will' perform a lawful act ; 
All these gifts may be reversed. 

8. Katya3^ana “ What lias been given by men under the impulse 
of lust, or i\nger, or by such as are not their own 
masters, or by one diseased, or deprived of virility, 

, ' or inebriated, or vif unsound mind, or through 

mistake, or in jest, may be taken back.” Through lust, for the sake of 
seducing another man’s wife. Deprived of vir il ity, [womanishl}^] timid. 
Given ihrovgh mistake or in jest, means as a bribe [utkocha.] 


Uccovery*' prohi- 
bited, of a bribe once 
given. 

Bribes defined. 


9. '' If a bribe be promised for any purpose, it shall b}^ no means 
be given, although the consideration be performed.” 
''But if it had at first been actually given, It shall be 
restored by forcible means; and a tine of eleven 
times as much is ordained by the son of Garga and 
liy tbg son of Manu.” The nature of a bribe is thus 

exhibited by the same author "Whatever is received for giving in- 
formation of an [improper] acquaintance ; of a criminal, of a man violat- 
ing the rules of his class, or of an adulterer ; for producing a man of 
depraved manners [ready to commit thefts or other crimes,] on for pro- 
curing a man to give false testimony. That is all denominated 
[utkocha] givsn on an illegal consideration.” 

10. Manu "When the Judge discovers a fraudulent pledge, ^ or 
sale ; a fraudulent gilt, and acce])tanco, or fn whatever 
other case he dr‘.tects fraud, let him ax>nuf the whole 
transaction.” Fraud, circumvention. Or in luhatever 
other case, that is, in whosoever business. The mean- 
of that business in which ftfuid is detected shall be 

reversed. Ivatyayana " What a man has promised, iii health or in 
sickness, for a religious purpose, must be given ; and if he die without 
giving it, his son shqjl doubtless be compelled to deli- 
bindmg^ evca”^*^on ^ continuation of this siioject, the Dvaita 

hejrs., Nirnaya, written by Guru, must be referred to. 


cxcvin. 

Frau fl a lent 
to be annulled. 


acts 


ing IS, 


the whole 

V L 


1 — Thi.4 ia better explained in the Mit. leaf .1 9th, page 2d, line 10th, ‘‘Further, 
what is given thus, ‘ This man will do this my work,’ that is, from hope of a profitable 
return.” 

. j 2 - Jigest .id, 197. lieports 2d, 117. 

3 - Digest 2d, 195, Katyayana.' Cole, on Oblig. 58. Strange’s Elem. 1st, 274. 

4— Digest 2d, 194, 5 — Chap. 8th, v. 105, Strange’s Elem. 1st, 285. 

0— Digest 2d, 96, 
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CHAPTER X. 

— ^ — 

Of Service^ — [A hJi ijiqjcti^a 


1 . 


Na, 


RADA A When a man yields not the obedience he has 
promised, it is called a breach of promised obedience ; 
which is a title of law.” Servants are of three ranks, 
says Brhaspati:2 “The soldier is the Jiighest of ser- 
vants ; the plom^hman is the middlemost; the porter 
is declared the lowest, and so is a servant employed 
in the business of the household.” 'Narada*.'^ 
who sliall be commissioned for affairs, or for the superintendence of the 
family, should be considered as a commissioneiJ^ervant ; and ho is also 
called a family-servant [in some instances].” 


Service. 

CXCIX. 

Scrvaiita 

decrees. 


three 


Slavery of all 
classes admitted, 
witli exception of 
BraiimaDS. 


2. Katyayana A '' Bhreju adr^iits the servitude of one who, bcinj;; 

his own master^ gives himself, as [the marriage of] 
a wife [self-given is acknowledged :] slavery should 
be limited to three classes; never can* a Brahmana 
becomr^ a slave.” The servitude of men of the fnili- 
* tary, commercial, and servile classes, who have for- 
feited their "independence, may be in the direct, not in the inverse order 
of the classes.” Narada “ In the inverse order 9f classes, slavery 
is not legal.” Katyayana “ Where men of the three twice-born classes 
forsake religious mendicity, let the king banish a man of the sacerdotal 
class, and l edPice to •slavery a man of the Kshatriya or miTitary tribe, 
says Bhrgu.” The taking the word Kshatriya or military class, intends 
the commericial and ^servile classes also,* a part being put for the whole. 
The mode of banishing a Brahmana is thus explained by Daksha and 
Narada :7 “ If a man, alter assuming religious mendicity, abide not by 
his duty, let the king cause him to be lacerated by the feet of dogs, 
and immediately banish him.” 


] —Digest 2d, 204. 2— Digest 2d, 218. 

3 — Digest 2d, 220. See Bl, Com. 1st, 42C. The lUnglish law admits four k^^ds. 

4— 'Digest 2d, 254. See Bl. tom. 1st, 425, note 1.* 5 — Digest 2d, 253. 

0— Digest 2d, 227. Acre is a v«ariatioii in the rcading’of this tcHt. 

7— Digest 2(1, 227. 
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Ubour allowed and 
what prohibited. 


3. Katyayaiia 4 “ But even a man of equal cla?.s must not reduce 
a Brahmana to slavery ; yet a mild and learned man 
What kinds of jj^ay employ in labour one inferior to himself in 
those qualities : still let not the highest twice-born 
man perform impure work.” Manu “Both him of 
the military, and him of the commercial class, if distressed for a liveli- 
hood, let some wealthy Brahmana su})port, obliging them, without 
harshness, to discharge their appropriate duties.” Appropriate drities, 
meaning respectable, and such as are suited to their class. 


4. Katyayana -.3 He who seizes a woman of the sacerdotal 
class, he whp .sells her, and he who enslaves a woman 
Illegal cBslave- of family, impelled b\’ lust, or causes her to be 
“hmentawarLdfor apiiroaclfied by another, shall be amerced, and that 
it [enslavement] is null. ' Ihe man who treats as a 

slave the nurse of an infant child, or a free woman, or 
the wife of his dependent, incuis the first amercement.” Vishnu A “ He 
who employs a man of the most elevated class in servile duty, shall 
be finoc\ in tne highest amercement.” Katyayana “And he who 
attempts to sell an obedient female slave [Bliakta]]* though she resist 
the sale, and the ugh he be not distressed, but able to subsist, shall pay 
the first fine.” 


5. The distinctions in slaves are laid down by Narada7 : “ One 
born [of a female slave] in the house [of her master]; 
^^^Slaves enunierat. bought ; one received [by donation] ; one inherit- 

ed [from ancestors] ; one maintained in a famine ; 
and, like him, one pledged by a [I’ornicr] master ; one relieved from great 
debt; one made captive in war; [a slave] won in a stake; one [who 
has] offered [himself] in this form, ‘lam thine; an apostate from 
religious mendicity; [a, slave fora] stipulated [tiuie] ; one maintained 
in consideration of service [Bhakta] , a v^lavo for the 
sake of his bride; and one self-sold, are fifteen 
sla'^cs declared by the law.” 


6, 8 “Of those [slaves], the first four Are not [of right] released 

from slavery : unless they be [emancipated] by the 
indulgence of tlieir masters, their servitude is heredi- 
tary. That low niAn, who, being independent, sells 
himself, is the vilest of slaves; he also cannot be 
released from slavery. ”9 “ Among those, whoever 
rescues his master from imminent danger of his life, shall be released 


Who of them are 
not capable of 
emancipation. 

Exception. 


I —Digest 2fl, 254.5. 

2 — Chap. 8th, v. 411. Strangers Elem. 1st. 135. 

3— Digest 2(1, 258. • 4— Digest 2d, 257. 5— Digest 2d, 258. 

6 — The word ‘ Bhakta’ means also “serving for maintenance.” 

7“- Digest 2d, 224-25. ("olebrooke on Obligations, 26. 

8— Digest 2d, 231. 9— Digest 2d, 241. Eeports 1st, 372, note. 
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from slavery, and shall receive the share of a son.” Yajnavalkya : 

He who, having become a Sanyasi, falls from thAt state, shall remain 
the slave of the prince during the rest of his life.” 

7. Narada d One maintained in a famine is^ released from ser- 

Slavery voidable, ^ivmg a pair of oxen.”' “ 0«e pledged [is] 

on what conditions, [releasedj when his masters redeems him, by 

disc’Aarging the debt ”2— 3 ‘‘ Paying the debt* with 
interest, a debtor is released from servitude -.”4 One who offered him- 
self in this form, ‘I am thine;’ one made captive in war, afid a slave 
won in a stake, are emancipated on givir^g a substitute equally capable 
of labour « A slave for a fixed period is also emancipated, by 
fulfilling the stipulated terms One maintained in consideration of 
service is immediately released on relinquishing his subsistence ; an*d a 
slave for the sake of his bride is emancipated by divorcing his wife.^^ 
Substitute, a surety, deputy. Bride, a female slave. 

8. Yajfiavalkya .7 “ One enslaved by force, and also one sold by 

robbers, is released from slavery.” Nilrada^B One 

Slavery i:> what not liis own master, who, having given himself [to 
cases voi , a -iiiitio. man] in this form, ‘ I am thine,’ ^es [to another], 

does not obtain his wish ; the former owner may 
reclaim him.” 0?ie not his master, the slave of 
another. The word slave, used throughout oft this subject, being not 
specially confined to the masculine gender, must therefore be understood 
as affecting all rules also for female slaves. 

% 

9. A reason for enfranchising female slaves is declared by Katya- 

yana '' If a man approach his own tfemale slave, 
cipating^feraalea^^^' ^ must in Consideration of 

her progeny, be enfranchised with her child. Pro- 
geny, offspiung^ meaning, that she becomes thereby qualified for 
liberty.” 


10. Narada Let the benevolent man, who desires to eman- 
. , cipate liis own slave, take a vessel of watep from his 
^ emancipa- g^oulder, and instantly break it, sprinkling his head 
* “ with water containing rice and flowers ; and, thrice 

calling him free, [let the master] dismiss him with his face towards the 


1— pigost 2d, 243. The last half of the couplet is here omitted ; it is as follows ; 
for what was consumed in a famine, is not discharged by labour [alone].” 

2 — ^l>ige8t 2d, 245. Hero again, the last half couplet is Emitted : “ but if [the 

creditor j take him in payment,” he “ becomes a purchased slave.” • 

3~-Digest^2d, 245. * 4-~Digest 2d, 246. 

5--Dige8t52d, 245. This should come in after “ Paying tjie debt with interest,” &e, 
6— Digest, 2d, 24T. • 7— Digest 2d, 239. 

S— Digest 2d, 237. Ttie trdhslatiou is varied here, to sijit th4 glo^s. 

9— Digest 2d, 247. 10— Digest 2d, 24$. 
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east : thenceforward let him be called ‘ one cherished by his master’s 
favour his food mTay be eaten, and his favours accepted ; and he is 
respected by worthy men. 

11. Katyayanad “ A free woman, or one who is not a slave [of 
the same master ; for this word, adasi, may bear 
ni2'’LTbecomra either sense], becoming the bride of a slave, also 
jglave. becomes a slave [to her husband s ownerj ; lor her 

husband is her lord, and that lord is subject to a 
master.” Whatever <^oods belong to a slave, his master is declared 
by law to have dominion ovei them.”2 

— 4 — 


l— Digest 2tl, 252-3. 

2— Digest 2(1, 252. The last hemistich is here [it would seem fraudulently] omit- 
ted : but that matter has no right to the goods which are acquired by public sale. See 
particularly Colelirooke on Obligations, 30.31-232. 
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CHAPTER XI. 


Non-payment of Wages, — (Vetandddyiam.) 


IS on-X)ayment 
wages. 

CCIII. 


of 


N; 


Rates wages, 
when not stipulated. 


1. Ill A'RADA ;! -“The rule and tlie aat of 
payment, and non-payment, of the wages or hire of 
servants, are now declared, called in law, Non-pay- 
ment of wages or hire. 

2. Yajllavalkya -.2 He w If o , causes work to 
be performed without fi.King the wages,* sliall be 
compelled b\’' the king to give a tenth part of the 
[profit arising from] coianierce, cat^lle, or grain. 


According to 
work. 


the 


3. This relates to light work — For if thc,-*fork be heavy, Bfhas- 
pati says -.2 “ Let the inatT wlio guides the plough- 
share have a third or a filth part [or the grain}.’* 
“ Let (the ploughman), to whom food and vesture 
are given, take a fifth ; and let him wlio is sup])orted by the profit 
(alone), receive a third part of the grain produced.’’ Food and vesture^ 
a servant boarded with receipt of food and clothes. * 

• 

. 4. Narada:^ A servant who refuses to perform the work he 
has undertaken, shall be compelled to fulfil bis 
agreement, first ph-ying him his wages ; but, if he 
]'#3rsist in his refusal after roceifing his wages, he 
sliall forfeit twice their amount.” Manu^5 : That 
hired servant; or wfjrkrnan, who, not from any disorder byt^ from inso- 
lence, fails to perforin his work according to his agreement, shall be 
fined eight rakti*kas,<5 and his wages or hire shall not be paid.” He 
adds:? Yet, w]ie£her he be siek or well, if the work stipulated be 
not performed [by another for him, or by himself], his whole wages 
are forfeited, though the work want but a little of being complet6*i^ : 
'"But, if he be really ill, and when restored* to health shall perform his 


Rules affectlifg 
the servant in re- 
gard to work. 


CCIV. 


work according to his originoj bargain, he* shall 
receive his pay even aftef a very long lime.” So 


% 1— Digest 2d, 25^^. • 

^ 2 — 3 — Digest 2d, 261*-64. See Tomlins, add Barn, tit. ** Servants. 

4 — Digest 2d, 267. 5 — (5iap. Sth, 215. Digest 2d, 269. • 6— As*. Res. 5th, 91. 

7— Qhap. 8th, 217, Digest 2d, 270. 8— Chap. 8th, 216. Digest 2(?, 271. 

18 
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Vishnu:! A servant, [or workman by time], who leaves the work 
before the expiration^pf the full term, shall forfeit the whole price of 
his labor, and pay one hundred panas to the king.” 

5, Again : If the master disihiss the servant before the full 
time has passed, he*'shall pay him his whole wages, 

affecting ^ hundred panas to the king, unless the servant 

tne master. . i P r a .in 

Damage or loss were m lault. Vrddha Mann ‘'A servant shall 

by servants, liow pay the full value of what he has lost by mere 

wii^n inattention; twice the value of what be has lost 

by gross negligence or malice ; but he shall not 
be forced to pay any tiling fur what x’obbers have seized/ for 
what has been burned, or for what an inundation has carried away, 
[unless he were himself blameable]. ‘ 31 alice, omnity. Carried away, 
swept away. Yajnavalkya ‘‘He who raises obstacles on solemn 
occasions shall pay twice the amount of his wages ; one who declines 
Avhen on the road [shall be compelled to pay] the 
Cases of dispute seventh part of the wages, or tlie fourth part, if he 

dischargcT^*^^ leave him on the way.'^ Vrddha Manu :4 Should a 

merchant [having hired a servant for ^ certain 


a servant for a certain 


journey,] sell his, goods by the way, and discharge the servant, his 
[wages] must be paid ; but the servant shall receive half only of the 
hire.” Katyayana “ And if the goods be stopped, or seized on the 
way, the servant shall ret/>ive wages for so much of the way as has 
been passed by him ‘‘ The master, who leaves in the way a tired 
or sick servant, without taking care of him in a village for three days, 
shall pay the first or lowfest amercenyent.” Be stopped, be attached by 
the king’s order. 

6. Brhaspati d '' If a servant, by the command of his master, 

and for his benefit only, do an improper act, the 
Liability of the offence shall be imputed to the master.”® Xh0 
master, who peys not the hire of Jsiboui after the 
CCV. ,work is performed, shall be compelled by the king 

to pay it, as well as a proportionate amercement.” 

7. Nafada:^ The owner of good.s, who 'hire?? carriages or beasts 

of burden, and takes them not, shall be compelled to 
Rules relating pay a fourth part of the hire ; or the full amount, if 
to hire, of earn- leave them on the road.” Carriages , convey- 
bujtiieT.^ ^ ^ ances of all sorts. Beasts of burden ; horses and 
other animals, carrying burthens on their own 


1 — Digest 2d, 271. Reports 2d, 237- 2— Digest 2d, 272. 

3— Digest 2d, 274-75. 4--Digest 2d, 277* 5 -Digest 2d, 278. 

5__PV5ost 2d, 279. Mobre’s iridex, Term Reports Isfc, 76. Tomlins, an/l Burn, 
tit. “Servants,” ♦ > 

7— Digest 2d,' 273. . Bl. Coin. Ist, 429. “Qui fa/jit piy alium facit per se.” Tomlins, 
tit. “S^^rvants.” 

. ‘ 8— Digest 2d, 270, , O -Digost 2d, 277, q. v. 
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[backs]. Katyayana :l He who hires, at a fixed price, an elephant, 
a horse, a bull or cow, an ass, or a camel, shall be/ made to pay for the 
hire of it as long as he delays to restore the cattle, having used it 
according to agreement.” Narada He who dwells 
Rules for i.and- house which he built on thp ground of another 

lord and Tenant. man, and for which he pays rent, shall take with 
him, when he leaves it, the thatch, the wood, the bricks, and the like. 
But if he live, withcAit paying rent, on the ground of anoth/jr, and 
there be no agreement, he shall, when he cpiits it, give the thatch, the 
timber, and the bricks which be has expended, to the landlord. 
Rent, hire. 


1— Digest 2d, 283, whore it is attributed to Narada. 
2— Digest 2d, 2S1. f,. v. Strange’s Klein, Jst, 293, 
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Breach of Gom]i)acl. — (Samvida Vyatikrama.) 


I ISf^ARADA J “The general rule, settled among irreligious 
men [Pakl)anda], and among citizens [Naigama], and 
Breach of Com- Y\ko, is named a compact ; and the title of law 

^ concerning disf>utes arising thereon, is called Breach 
. of compact.” Fakhanda, persons pursuing commerce 

or the like, [and] deviating from the ordinances of the Vedas. Citizens, 
those who do nofact contrary [to the Vedas]. From the term the like, 
we must include those skilled in the three Vedas. 


2. The part to be taken by the king in these matters is laid down 
by Brhas]>ati “Assembling Brahmanas endued 
Royal establish- knowledge of the Veda, Crotriyas [or learned 

teachers of the scripture,] and priests who keep a 
^perpetual fire for oblations [Agnihotri,] let the king establish them in 
that place, afid assign their subsistence:” “Let him grant to them, in 
his o'vvn dominions, houses and land exempt from taxes, delivering by a 
written grant, that the a’oyal dues are remitted. Exempt: They from 
whom tnxes are not to be taken, are exempt from taxes. '^Remitted dues: 
Remitted, abandoned : dvxs, the fruits of the earth, and the like ; meaning, 
these [are to be remitted] to them. And the laws mr these persons, the 
Crotriyas and the rest, are declared by Yajiiavalkya “Duties which 
are stipulated, arc seasonable [for Samayika may bear either sense,] or 
prescribed by the king, and which are not inconsistent with theiy own 
[regular] duties, should also be diligently observed [by those priests, 
and enforced by the king.]' 


, J — Digest 2ml, 287. 

2— -Digest 2Dd, 286-p2-:t Ellis’s Lectures “ Kulika Sabhafrom Kulika, beads of tribes 
or familiesi A court comy)osecbof ancient persona of the same (Jotra as tbe plaintiff and 
defendant. The Lana, Kula, and Kulika Courts took cogiiizance, especially, of wbat is 
termed tecbnically, Samvida vyatikramam, all transgressions against the discipline and 
peculiar customs of tbe tribe or Jamily : they bad, also, jurisdiction, probably to a 
Hmited aeterit, in civil causes between tbe members of the tribe or family : ^out they 
bad no jurisdiction in criminal case6, and did not, therefoif o, resemble the domestic courts 
of tbe Romans, iii' which the Fater-familias presided, and punished the faults of bis Vife 
and children even with death. ” See Chap. Ist, Sec. 1st, para. 10th. 

3— Digest 2nd, ^88. 
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3. Narada:^ “Let the king maintain the associations of the Pa- 

. . khanda, of the Naigaina, of joi^t companies [Qreni,] 

m^ItecUndXfmed! separate trades [Pdga,] and of various tribes 
[Vrata,] and ^he like, botli iu a ’place of difficult 
access, and in a frequented spot.” Associatiofis of j)ersoiis of different 
castes for the carrying on of one kind of trade or business between them, 
Bxe joint companies. Among them again, those who are associated by 
different kinds of work^ are called separate trades. Various trilies, are 
associations of near kinsmen, connexions, or gentile relations ; the same 
which are also denominated kula, or family. Of the Pakhanda and 
Naigama, we have before spoken [para. 1.) Assoftiations of all these, from 
the Pakhandas to the Vrata inclusive, ar^ all denominated ‘ companies.’ 

4. The punishment for a departure from the rules laid down ambng 

them, is declared by Yajilavaikya “Him who em- 
bezzles the property of the company, and him who 
violates his engagement, let the king banish from 
the realm, after confiscating all his effects.” 

4 


1 — Digest 2Dd, 293. The words of the text arc retaiiie<Vto avoid perplexity. The 
Mayokha, and Mitakshara, vary in their acceptation oL ‘he term Mai gam a, for which 
“trader” seems the most common meaning. See Chap, nth, para. 2d, For the three last 
terms, see Chap. 1st, Sec. 1st, para. 10th, and references. 

2~Dige3t 2rid, 297. Reports 2d, 437. 
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S ]<] C T I O N I. 


licscistiioh of FMrchanc. — ( KHtdnushaya.) 


ReaciaHion of Pur- 
chase, 

CCVIII. 


1 . 1 1 AllADA He who is dissatisfied with 

his purcliase, after buying a coiniiiodity for a [just] 
price, is called a rescindei- of purchase, [which is] a 
title of judicial procedure.” 


2. The limit for examination of an article is fixed by the same 
author Milch cattle should be examined within 
Term allowed for days ; beasts of burden, within five ; but the 

exa. '‘’nation ot pearls, gems, and coral must be witliin 
seven da 3 rs ; of male shues, within half a montl) ; of females, within 
one month ; of all seeds, within ten days ; of iron, and wearing apparel, 
within one day/’ Katyayana ‘‘ Keseission ol‘ a sale of land within 
ten days [is permitted] whether to tlie buyer or the seller.” Hrhaspati *.4 
“Within those tiine.s, if a blernisli }>e nn}' wheic discovered in the com- 
modity purchased, it must be retui-ned to tlie seller, and the purchaser, 
shall take back the price.” 


S. ^ Katyayana “*But an uncxainined commodity being bouglit, 
and afterward.^ provc'd to have a blemish, it must bo 
Excepted cases. returned to its owner within tlio limited time, and 
not otherwise.” If he took the article after personal examination, then, 
says Narada '' If a man, having bouglit for ji just price any [cloth or 
other consumable] commodity [except seed grain, fshoiiM suspect that 
he had made a bad purchase, he may return it on that very day to the 
seller, unlej^s it be diminished.*” Th^) buy(;r wlm returns it on the 
second day, shall giv(‘ [the seller] a thirtieth part of ilie price ; on the 
third day, twice as much [or a fifteenth]; and, after that, it is abso- 
lutely^ his own.” Narada J ^' Buta mantle, that has been worn, and is 
tattered and .soiled, yet is bought with those known blemishes, cannot 
be retiiv'^'ed to the*seller.i' 


I — Digest 2d, See Strange Ist, 301 fnr this and the succeeding section. 

** - ' 2 -“Tiigest 2d, 214-1;", Reports 1st, 404-5, 

3 — The snme licmistich, and no more* is in the Viratrodaya, 134 Ist, Ist, 

4 — Digest 2d, 31.5-0 The second reading of which. ‘Banjayatc,’ is followed here. 

2(1, 3T6. C - Digest 2(1, 3(t0-l(). 7-Pigost 2(1, 317. 
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SECTION IT. 


Rescission of Sale.~—( Vikrvydsompradunam.) 

1. Narada d Wlien a vendible thing, sold 
Rescission of sale, j^a just] price, is not delivered to the purchaser, 
CCIX. this is called ‘ non-delivery of a thing sold,’ U title 

of judicial procedure.” 

2, Yajhavalkya “ He who, having received the price of a 
thing sold, delivers not that thing to the buyer, shall 
vendoT Compelled t^ deliver it together with interest ; or, 
among those who trade to foreign countries, Ihe 
foreign profit.” Foreign, of another country. Its profit, that is, the 
profit on a commodity,, the produce of a foreign country. The same 
author:-^ “Should a commodity sold, but not delivered on demand 
[with tender of payment], be injured by the act of God or of the king^ 
the loss shall fall on the vendor. 


and the vendee. 


3. But again '' And if a loss arise by the fault of the vendee, 
on him alone shall it fail.” Narada “ But if a 
vendee refuse to accept the conimodity which he has 
bought, when it is offered, the vendor comm^>^^'no odence if he sell it 
to another.” 


4. Yajiiavalkya says 'fi “ Th(^t which has been sold by a drunken, 

Sales void insane man ; or for a base price ; also that 

which has been sold by one not independent, and by 
an idiot must be given up and restored by the purchaser.*’ All these 
rules umst be understood, as referring to a contract 

• ^ paid, 1 will give it tp you alone, and to no other,’ [as 

is evident] from the following text of Narada” : “ This rule has been 
declared for vendable* commodities, of which ihe'^piicc has been paid 
[or tendered] ; but where it lias not been paid [or tendered], tnere 
IS no injury to*the b^iiiyerhy [delaying the delivery] unless’tkere have 
been a special agreement [as to the times of delivery and payment].” 

5. On tlie subject of selling a damaged article, Yajnavalkya says 

“ The dishonest man, who sells the commodity know- 
blemish, [but not disclosing it], shall pa^y 
double the price of it [to the vendee], and a fine 
of equal amount [to the king],” 


1— Digest 2d, 317. 2— Digest 2d, 319.20. 3— Digest 2d, 324. 

4— Digest 2d, 324. Reports 1st, 404. The last hemistich of one text is here tacked 
on to the #nd of the other. 5 — Digcist 2d, 3€7. Reports 1st, 4^4. 

6— This is a text of Brhaspati, according to the Viramitrodaya [136- -1st, 5th,] and 
is attributed also to him in the JDige,'*t 2d, 328, or at least one very like i^;. Report.** 
2d, 118. 

7— Digest 2i3, 319. 8 — Digest 2d, 325, where it is attributed to •Brliaapati. 
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CHAPTER XIV. 


Disputes between Master '^ud Herdsmen. — (Svdmipdla vivdda). 


1 . 


w 


Disputes between 
master and liei;da- 
men, , 

CCXL 

Punishment 

faults. 


HEN damage occurs tokine, or other animals, through 
the fault of their keeper, Yajnavalk3’a says d On 
the loss [of a beast] by the fault of the herdsman, 
the tine ordained for him is thirteen parias and a 
lialf; and [he shall pay] the value [of the beast] to 
its owner.’' The vahie of the cow, or whatever 
animal it may be. 


2 . 


Mode of certify- 
ing deaths in the 
herd. 


out their nmrksh 
ing'to Madana. 


The mode of cc.^tifying the deatli of any animal, is thus laid 
down by Manu “ When cattle die, let him carry 
to his master their ears, their hides, their tails, the 
skin below their navels, their tendons, and the liquor 
exuding from their foreheads: let him also point 
Marks, their horns, or other known marks^ accord- 


pasture lands of. 
townships. 


The portion of ground [to be set apart] to serve as pasturage 
for kine, and the like, is defined Vy Yajiiavalkya 
“Let a space be left betweer» village and village, in 
breadth four hundred cubits; let it bo eight hundred 
cubits round a town, and sixteen hundred round a city.” Sjyace [Pari- 
naha], land appro} )ria ted d’or pasturage of cattle and the like.'^ In the 
same sense also, a similar word [Parihara] is issued by Manu “ On all 
sides of a village or small town, let a. space [Parihara] be left for pas- 
ture, four hundred cubits,” Some author has detined a village, as a 
y lrce where several artificers and husbandmen are found : a town 
[Kharvata], as a place surrounded with a strong thorn hedge. 


f ^ — 

1 — Digest 2d, 343, and the commentary. 

2 - 7 —Ohap. 8th, v. 234.^- Digest 2d, 347. There is a variation in the readingd'ere, anka, 
marks, for anga, limbs. 

3 — Digest 2d, .348. 4 — In practice, thiq is well known, the ground so set 
anart being termed Kotra in Gujurat. 

5— Chap. 8th, v. 237. Digest 2d, 347-8. 
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Loss by trespass 
to be made good by 
tho owner, with a 
lino for tho olTcnce. 

CCXII. 


4. When the grain or property of another is eaten by cattle, fines 
must be paid by their owner, according to this ordi- 
nance of Yajnavalkyai : [The^ owner of*] a female 
biidalo, doings damage to grain, slfall be fined eight 
rnaslias ;2 of a cow, half tha’t [ar^ercement] ; and of 
a goat or she^p^ half [again] of this 'amercement/^ 
“For cattle eating and Jjdng down in the field, the 
fine is double the amiircement mentioned; it is also the same, if they 
trespass on preserved lands, and the fine for an ass or a camel, is the 
same with that for a female biifialo.”-^ ^As much grain a^ shall be 
destT;oyed, so much produced shall be [pind] to* the husbandmen ; the 
herdsmen shall be scourged ; but the owner of the cattle incurs tlie fine 
already declared.” Preserved lands, a place for collecting or preserving 
grass, wood, or the like. ‘ * 


Exceptions, willi 
the reasons fur them. 


An exception to this is stated by U9anas ^^Kine are not 
liable to fine for trespass on jubilees, and they are 
equally cxem])t at the season of obsequies.” A^yasa ; 
“ 0 lion [lord] of kings, he whoso property has beetf 
snatched -jway and enjoyed by a JJrahman, or by a very ^indigent 
relation, or by a kine, receives greater reward, than l^e would obtain 
from tho Adljapeya sacrifice.” U<;anas''> : “Neither ancestors, nor 
deities, taste the oiTering of that man who demfvds compensation for 
corn destroyed by cows.” 




1 — Digest 2(1, 3C1-2. 

2— As lies. 5th, 91. Digest 2nd, 35S. 3 — Di^st 2d, 3G0. 

4 — Digest 2d, 372, where certain other animals are altogether exempted. » 
* 5— Digest 2d, 354. 


19 . 
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THP] VYlWAHAEA MAYUKHA ' 


CHAP, xy^ 


OHAPTER XV 


Bouildarj/ disputes. — \Si/ina Viodda.] 


1 . 


B 


clis- 


Bounclary 
putes. 

' CCXIIJ. 

Mode of defining 
boundaries. 


RHASPATI tells the means of knowing boundaries : The 
following substances, cow-dung, bone, husks of grain, 
charcoal, large stones, potsherds, sand, bricks, eows^- 
hair, cotton,! bones, and ashes, having been placed 
in vessels, shall be deposited under ground at the 
extremities of the boundai'y.” 


2. Yajnavalky^ here shows the nature of the witnesses required : 

‘‘ Men inhabiting a neighbouring village [Samanta], 
which the disputed ground is situat^,d, 
being in number either four, eight, or ten, having 
put on a chaplet of red flowers, and at red dress, and taking some of the 
earth [on their heads], shall point out the true boundary,'^ Narada : 

A single man shall not determine a [disf»uted] 
One witness*' in- boundary, even if he he woithy of confidence; for 
un^T^^^e^rtain^^cir^ weighty nature of thfs business requires that 

ciimstances and li- such fact be settled by many/' Brhaspati : In de~ 
mitations. fault of the inafks for knowing th©'. boundary, even 

a single man, who is virtuous and upright, and 
mutually agreed upor/l>y both parties, having put on a chaplet of red 
flowers, and red clothes, and taking some earth, on his head, and 
having fasted, may point out the boundary/ 


8. Katyayana : On three occasions, the act of God or the king 
is to ho looked for : in walking 'over a boundary, 
undergoing the ordeal of holy water, and likewise 
in swearing by holy feet; [in the first] within six 
weeks; [in the second] a fortnight ; and [in the third], within seven 
days/’ , 


t — Or cotton seedH, according to the Viramitrodayaf 139 2d, 10th, j which has Ijpcn 
consulted for the 'translation of the other terms : k texC of the same author is there 
found,* bi,xt transposed and read differently “ Stones, bones, cows’-hair, husks of grain, 
ashes, potsherds, p-ow-dung, bricks, charcoal, gravel, sand.” 
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4. Manu Veracious witnesses who gave evidence as the law 
lequires, are absolved from their sins; but such, as 
Piinishmeut of give it unjustly, shall each lie firied two luindred 
aseevicence. panas.” Narada : ''Now if neiglfbouring villagers 

CCXIV. have spoken what is not Crue jn deciding a [con- 

tested] boundffty, they shall be fined, 'all separately, 
in the middling amercement, by the king/' Katyayana : " Where many 
are assembled [for this*piirpose], and they do not give an unariiinous 
verdict [or testimony], whether from fear oj“ hope of leward, they shall 
be made to pay the highest amercement// * 


ooiiveuiencea. 


a drain 


o. Yajnavalk37a : " In default of assessors, or of marks for distin- 
guishing it, the kinj> ought of his own accord to 
fauh ^ define the boufulary/^ Manu " If the boundary 
cannot be [otherwise] ascertained, let the king, 
knowing what is just, [that is without partiality, and] consulting the 
future benefit of both parties, mark a boundline between their lands : 
this is a settled law. ’ 

G. The same author says "Reekoaiing from the time of entry, 
* evcfi as a house-door, a sljop [or market], and other 

bcaTtTo 'to Sam enjoyed by arfy one, according 

ooiiveuiencea. to that time and manner slia.ll possess them, and 

shall not be removed/* Katyayana also: "An en- 
clq^re ; a drain ; a projection, and small ay>ertures, let them not stop 
up, or interfere with ; let him who stops a permanent water-course 
ortliesciteof a house, receive punislunent.” An enclomre, the found- 
ation of a wall. A drain j a road for the exit of water. A projection, 
is, according to Madana, ‘ a place for sitting in, made of wood or other 
materials, not touching the ground, but built out, from a house or other 
place/ In some co[ues they read [dhuma nishkasaj, ‘a passagS for 
smoke, [a chimn^]’ instead of |bhrama nislika*!5a] ‘ a drain and a pro- 
jection/ Ft then would mean, small, apertures, as bulls eyes, or the 
like, for the purpose of letting out smoke. B\' the phrase other places, 
we must understand, *the walls of other people, and the like. 

7. The s^ime apbhof says: " From aixl after the dateT)i’ entr}?^ [or 
possession], such things are not at any time lobe made, 
agair8ror/uou‘’.)'f ' “tfithe*' they make a passage for sight, i.or a 

miisauccH. , watcr-coiirse, tnto the habitation ot another. Bfhas- 

pati : Never let a necessary, a fire-place [or heap] ; a 
" . skin, or dirty water, [or a vessel of it], be at any Wno 


Prohibition 
against erection of 
iiiiisanccH. 


1— Chap. 8th. 257. 

2 .— In the Viramitrodaya [141 : 2d, 14th] thit*iH elucidated by another hemistich 
of the same author ; ’‘If it be so delivered from want of knowledge, let the boundary 
examine^ afresh ; but if there be a contradiction in MW:iatthey have delivered, the}’ shall 
be fined in the highest amercenY3nt.” * , * * 

• , 3 ,-Chap. 8th, 3G5. 

4 — It is not found in Mamls Institutes, and the Viramitrodaya attributes it, by 
implication, to Bihaapati 
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CHAP, XV, 


placed very near to the bouse of another.” A necessary^ the place for 
voidiuiL’’ im})uribies. Very near, in close contact. Katyuyana : ^^Places 
set a] .trt ihr disposit\ng ui'ine^ feces, and water ; a tire-place and a sink 
[ i* pitj, let tUeniesituate, when they make them, at the distance of two 
cubits from the houses of other people.” 

' i 

8. Bi-haspati : ‘‘ That [road], hy Avhich men and animals have 

come and ^o>ne unprevented, is called a highway 
Dc-riiiiHuii of [Saiisaranam] : it is not to be shut up by anyone 


tlioroK jliiare 
lii'-liAViiw 


and 


whomsoever.” JS^arada: “Let them not stop up a 
thoi;ouglilt^-e [or junctiou of lour roads, Clmtusb- 
patha] a place dedicated to the gods, or the king’s highway, [Rajamhrga], 
by [making there] a jdace l‘oi« swee])ings, a pit, a drain, a heap, [of 
rubiti^h] or the like.” Katyayana : ‘‘ That place through which all [sorts 
of] people are constantly moving, is a thoroughfare [Chatushpatha] : 
that will eh has not at any time been stopped up, is called tlie king’s 
highway.” 


9. Bfha^pati : “ Let one mashika be the tine of him, who there 
. makes eitlier a stoyipage [witli carts], or a pit [or sink], 

Fine for commit- or a plantation of tiees, and bkevsdse i’of him who 
will'ully voids ordure tlierc.” Mann d ‘'He, who shall 
‘ dj’op his ordure on the king’s highwa}^ cxce})t in case 

of necessity, shall pay two jianas, and immediately remove the tilth.” 
Katyayana: “Let him ^ho detiles a pond, a royal garden, or a hply 
piece of water, with ordure, bo made to remove the detilement, aud be 
])uuibhed in the lowest amercement.” 


10. Yajnavalkya: “ For altering the divisions [of joint lands], 
♦ as well as for transgressing the boundary [of others], 
in^^^bomnVi^^^^ taking away a maids land, let the fine be, 

order, the lowest, the Inghest, and the middlino* 
scale. 


11. Manu:'- '“He who, by means of intimidation, shall possess 

himself of a house, a pool, a hold, or a garden, shall 
fntfmidation^^^^ lined tive hundred panas ; bpt only two hundred, 

if he trespassed through ignorance of the right.” 

12. Katyayana -.3 “The fruit ami flowers of tr^es produced upon 

the boundary between two fields, are declared to be 
hmim^aries property, pertaining in common to the masters 

dtilued. » of the two fields.” Katyayana “But where the 

feanches of trees growing in one man’s field, be 
spread dat over that of ^ anotlier, then he shall be considered us the 
owner [of their produce], oVer whose field they are so situated.” 
Yajnavalkya : “ If a rpan, npt even giving notice to the owner, ^et up a 


f~Chap. m, 282. ’ ' 2-~Chap. 8th, 264. 

3 — 4 — Halhod, 188. Strange’s Elem. Ist, 393. 
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bridge upon [another person's] field, the enjoj^ment of its profits is”the 
right of the landlord, or, on failure of him, of the^king.” 

13. The same author says : “ A bridgei which diffuses general 
benefits [must* not be put a. stop to] where the incon- 
venience is slight; and a well, \^hich. takes off from 
the land of another, if the ground [so lost] is small, 
and.the supply of water great." ‘ Must not be put a 
stop to,' should here bo added. Narada also: “ But a bridge *in the 
middle of another man’s field must not b^objected to, if tbo benefit be 
great, and the damage small, and a profi/ be eiripected above the less." 

"Narada : “If any one, without asking the owner, 
repair a bridge built Idng before but fallen into decay ,2 
that person in*such case ^-hall not enjoy the profits 
of it." Vyasa : “ If ari}^ one, having taken a field [in 
hire] shall neither till it himself nor cause it to be 
tilled, he shall be made to pay to the owner of the 
land the vegetable products of that field, and a fino 
equal to it to the king."^ Products, profits suitable the powers i!?t 
the land. * 


Erection of bridges 
allowed on tho 
ground of another . 


Repair of them 
gives no title. 

Punishment for 
neglecting to culti- 
vate land held under 
lease. 


1— Mit. 65. 1st. — Bridges [Setujare declared by Na#.ida to be of two kinds : Bridges 
of'*«ii^> sorts are known : the one open, and the other confined : “ when for the passage 
(»f water, it is open ; that which is closed, is for the stoppage [of water].” 

2 — In the Mitaksliara, it is read Uttsrjinam ; in the V iramitrodaya, Utpannam ; tho 
former of which is followed here. 

3 — See Wilks’s Mysore, vol. 1st, p. 128. 
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CHi.P. XVI, 


CHAPTER XVI. 


yiilCTION I. 


Ah n fie, — * (Vd Icpd rushy am) . 


1. T^KHASPATI ; “That is reckoned the first scale in abusive 
language whore, without any thing specific, dis- 
betfThret^^degrees” graceful accusation of country, town, or family, is 
CCXVII made/^ False accuRation, of coiinexiou with the 

sister, or the mother, of aDother ; [or] of a sin in the 
minor degree, is called the second degree of wordy abuse, by those 
skilled in the Castra/ Accusation of [using] forbidden food, or drink ; 
the charging with a mortal sin ; and spreading abroad very deep secrets, 
is termed the highest misuse of language.” Without any thing, means, 
^ mere mention made, but w}thout specifying any thing so as to identify 
the thing [or person] meant.^ Spreading abroad, divulging. 


2. Vishnu : For loud abuse of one of the same class, a man is 

to be fined twelve paiias.^' In another Smrti, it is 

in variourcases^^ When a couple ol persons stand mutually 

charged with the offence of abuse, a-nd no difference 
is observable [in their respective guilt], the punishment [the guardian 
of ^ood behaviour] of both shaP be equal.^^ Narada : 
rec^^ve commences an abusive quarrel, shall most 

• certainly be held to be blameabje, anjl also he who 
in retort is guilty of such improper conduct ; but the man who first 
began is the principal offender. 

3. Manu *.2 A soldier defaming a priest, shall oe fined a hundred 

panas ; a merchant, [thus offending], an hundred 
Differenco. of and fifty, or two hundred ; but [for such an offence] 
the*cflaTs oTTl^c * mechanic or servile man shall be whipped.” Bfhas- 
parties. 1 pati : The punishment of a Prahman for giving 

abuse to a Eshatriya, shall be fifty panas ; thus, if 


1*— Macnaghten, 418. 

2 — Chap 8th, 267. Ellis’s Lectures. “We h#td occasion to observe the misappre- 
hension which prevailed with respect to the exemption of Brihmans from capital punish- 
ment. JThis is oije only of the innumerable miscoipceptions of their situation in Hindu 
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to aVai 9 ya, the half of fifty ; if to a Cudrji, thirteen and a half/^ 
with respect to a (^udra^ the same author says : He who makes known 
CCXVIII ordinances of religion, aid he who joins in 

reading the V^das, or is abusive toVards Brahmans^ 
shall be punished by having his tongue cut ou*t/^ 


4. Mann :i He shall be fined a hundred [panas], who defames 
his mother, his father, his wife, his brothel*, his 
father-in-law, or his pi^ceptor ; and he who gives 
not his preceptor the wp/.^^ Bxother, his elder brother, 
because of his companionship with the father, and the 
rest. According to the Mitakshara, and other authorities, punishment 
[should follow abuse] against a mother and the rest, even though they 
deserved it ; of a wife, provided she be not in fault. 


Punishment for 
abuse of venerable 
persons. 


Threats of actual 
injury. 


5. Yajfiavalkya : ^^Let punishment to the amount of an hundred 
panas, be inflicted for threatened injury to the arm. 
neck, eyes, or thigh ; and the half of ft, for [the like 
injury to] the foot, nose, ears, the hand, or the like. 
If this [threat] be uttered by a powerless person, he need only be fined 
ten panas, but if he have the power to perform his threat, let him be 
made to give security for the safety of him [thrcctfened.^^] 


i). The same author says : Any one abusing another thus, 

. , ^ ^ I have criminar connexion with thy mother, or thv 

Indecent abuse, &c. • , ^ i i. i • it . r i , 

Sister, let the king oblige to pay a hno of twenty-five • 

panas. The highest punishment [shall be the portion] fv5r him, who 
abuses a Brahman learned in the three Vedas, the king, or the gifds.” 
Narada : ^“^Aman calling a degraded man fallen; or taxing a thief 
with being ^uch «tgairi, commits no fault : but if falsely, he shall obtain 
double blame. Yajnavalkya : He,*who contemptuously heaps ridi- 
culous compliments, whether true, or untrue, or ihcficrously distorted, 
upon persons wanting a limb, or diseased in their 
, organs* shall be fined thirteen panas and*a.half.^^ 


CCXIX. 


society, which has obtamed among foreign nations from the earliest times. Not the least 
gross of these, is that which ascribes to the whole body a sacerdotal character ; and 
which Sir W. Jones has unaccountably countenanced, by translating, ii^ the InstitfTfes 
of Maim, the words used to designate an individual of the first «aste [Brahmaua 
and Vipi’a] “priest,” and the feminine of them [Brahmana and Vipra] “priestess.” 
The latter mistake is particularly remarkable, as the wives* of Brahmar^, though 
they afcfeist in the private devotions of their family,* not only never officiate as 

f riestesaes, but have no part in the public ceremonies of religion, except as spectators. ” 
t may be further remarked, that the second and third tribes, of Kshatriya and Vai^ya, 
which heitranslates Soldier and Merchant, no longer bxist in* a pure state, anc^that the 
Soldiers and Merchants of the present day are, in tlnf eye of their own law, lower than 
the #eal Cudra, being of the Var^ia Ca^kara, or mixed classes. 

l-~Chap. 8th, 275, where the reading is ‘tanayam, son,’ instead of /f,7aciiram 
* father-in-law,’ as here, and in the Vkamitrodaya, and Mitakshara. 
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7. U 9 aiias ; He who confesses, ^ Such a thing was said by me 
, . from ignorance, carelessness, envy, or affection ; I 

of confession. ^^7 SO again/ may be fairly considered 

deserving of only half the fine.^^ 


SECTION IL 
♦ 

Assaults — (Danda Pdrushyam.) 


1 . Narada : 
Assault, defined. 


Injury inflicted upon the limbs of another, with the 
hand, foot, weapons, or other thing, and defiling 
him with ashes, or the like, is called actual affray.’* 


2. Brhaspati : ''The man who, having received abuse, retorts 
abuse ; or being beaten, returns the blow ; and he 
ittedf^ beats one doing him some wrong, does by no 

ireans thereby become liable to punishment.” 


8, Katyayana : " Biirgu has ordained, that the highest punish- 
ment shall be inflicted for cutting off an ear, a nose 
defiS^^ ^ ^ tongue, the penis, or a hand ; the 

middling degree for breaking [or wounding] any of 
them.^^ Yajfiavalkya : "A tine of ten panas, is i*ecordedas the punish- 
ment, for torching any one with ashes, mud, or dust ; double that sum 
is demanded, for touchin^^ him with excrement, or 
the heel, or spittle : these tines to be doubled, if the 
fault be committed against those of equal as well as superior caste, or 
against, the wife of another ; if the [sufferers] be of inferior caste, let 
half the specified fine be levied ; but if committed through inadver- 
tence, drunkenness, or the like, it is not punishable.” 17(c heel, the 
hinder part'd the foot. Katyayana : " The line declpred to be four- 
fold, when the vomited contents of the stomach, or urine, or feces, 
or the like, are thrown on the lower extremities ; six-fold if upon the 
trunk itself; but eight-fold, if upon the head.” 


4. Yajnavalkya ; For holding up [threateningly a hand or a 
foot, the punishment shall be [in order] ten, and 
rated with th^fines ^^^enty, panas : the middle scale of punishment is 
for them. declared for all classes, for mutual raising of 

weapons.” The same author says : The punish- 
ment of ten panas shall be inflicted, for violent pulling of the foot, 
tho hair, the clothes, of the hand, of another ; an hundred, for 
painfully pulling a man about, tightly bmdirg his clothes about him, 
andiro^mpling him under foof/^ Tho man who causes pain [to another], 
short* of drawing blood, with a stick or the like^ shall be fined thirty- 
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two panaa ; double that sum, if blood be produced/^ The meaning 
of pain, and the rest is, that an hundred paiias shall be levied for [a 
complicated assault, both] tying a man in his clot/i^es, ^violently pulling 
him about, and trampling him under foot. The same author says : 

The middle amercement shall be imposed, for breaking a hand, a 
foot, or a tooth ; for tearing the'^ears or the nose ; for 'laying open a 
sore, and likewise for beating one till he seems dead : the limb with 
which any one gives pa4u to Brahmans, if not himself a Brahman,! shall 
be cut off. The lowest amercement, for raifling [that limb, or a weapon] 
against them, but the half of it, for toughing [weapons] with 

hurt^.ul intent/' Manu :1 “With whate/er member a low-born man 
shall assault or hurt a superior, even th^t member of his must be slit, 
[or cut more qr less in proportion to the injury] : 
CCXXl. ordinance of Manu.''' “ lie who raises his 

hand, or a staff, against another, shall have his hand cut." Katyayaua : 

‘ Just as the fines are laid down for abusive language between men in 
the regular or inverse order of the classes, even so shall the fines for 
violent affray be imposed, according to their order [in rank].” 

^ 5. Vishnu : The fine for every one of many 

Double fine for persons beating one, shah, for each, be double of 
many asaault.ng one. declared [for a single offender].” 

6. Katyayana : In case of injury to the l^ody, or organs, of another 
. at whatever amount they determine the fine, the very 

Damages award- same sum shall be given to cause pleasure, and for 

fi^ed] by learned men." ^ To cause 
pleasure, to make satisfaction to the sufferer. The 
cure, the price of medicines, and the like. By learned men, is meant : 

" That must be paid, which is settled by those skilled in the matter.' 

‘ 7. With reference to beating animals, and the like, Yajnavalkya 
says : The fine fo^' giving pain to, or drawing blood 
from, as well as cutting off tlm ljL>nches [as horns, 
&c.] of inferior animals, shall be from two panas, 
ascending in order: [of ^the injury]." ‘'‘For cutting off their organs 
of generation,* aiid’*for causing their death, the second amercement 
shall be paid, and their value also ; a double punishment shall be imposed 
in the case of superior animals, jvhen ill-treated as above described. 

<• 

8. In respect of damage to trees, says Manu :2 
As well its damage “ According to the use and value of all great trws, 
to trees. must a fine be set for injuring thetn j this is an 

established rule." 


Cruelty to animals 
puniahable. 


.• 1— Chap. 8th, va. 270-80 
• 2 -i- Chap. 8th, v. 285. 


20 
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1. ISl A'RADA. specifies three degrees, of things liable to bo 

stolen : All earthenware utensils ; a stool, a bed- 
Kobbery defined; stead ; [all articles made of] bone, [or ivory], wood, 
o three degrees. leather ; as well as grass, a,nd the like ; legumious 

CCXXII. < grains, and grain ready dressed ; are termed inferior 
^ articles/^ Cloth made from any material except 

silk, and likewise all cattle, with the exception of kine ; all metals 
except gold, and rice of all sorts ; barley and such like [grain], aro 
termed articles of middling estimation.’’ Gold, precious stones, 
silken clothes, women, men, kiiie, elephants, horses, and the property 
of the gods, the Brahmans, and the king, are the first rate articloo 

2. The same author here fir^t exhibits [the mdure] of an open 

thief: Traders [naigama] ;1 physicians; gamesters; 
enumemTed assessors ; persons taking bribes, [and] cheats ; for- 

tune-tellers [and] professional prostitutes ;2 persons 
skilled in the arts ; counterfeits, and those \>^ho perform unlawful acts ; 
arbitrators, [Madhyastha],^ false witnesses, and likewise those who 
gain a living by fraudulent practices, are all of them opOn thieves.^^ 
In another Smrti also we find : Whenever manifest cheats, persons 

having recourse to false weights and measures \ those taking bribes, 
or employing fraud ; impostors ; bad women ; as well as counterfeits, 
and those 'who live by showing fortunes, are* fouK.d, alb these, and the 
like, Ihay be known for manifest thieves/' 

3. Brhaspati : That trader, Who shall sell an article, concealing 

its blemish, mixing it up and making it over again, 
expla^ned^by oThe^ made to give [an article of] twice its value, 

texts. and likewise pay a fine equal to the same." That 


1 — See Chap. 12th para. 3d. The word is here translated in conformity to the 
succeeding text of Brhaspati, evidently intended by our author to furnish the gloss on it. 

2' -The word ‘ Kshudi^li’ for which the Vframitrodaya reads BhadraK, is translated 
thus, as in the masculine plural it is unmeaning ; in the subseement text of Bthaspati, 
as read in the Viramitrodaya, it bears the same sense, supported by the succeeding text, 
*bad women.* 


3—See Chap. Ist, 1st. 
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physician who, being ignorant of medicine* or its invocations,! or 
CCXXIII unacquainted with the nature of disease, yet levies 

money from those who are flick, deserves to be 
punished even as a thief Those who play with ‘false dice ; pro- 
fessional prostitutes ; those who seize the king’s dup ; astrologers, as 
well as cheats, are deserving of punishment as being all denominated 
swindlers.” Assessors pronouncing an unjust decision ; even so also, 
those who live by bribery ; and those who cheat persons trusting them, 
are every one of them to bo banished.” Those who, not understand- 
ing their subject, shall pretend to a knowledge of astrology*, or shall 
foretell prodigies, and likewise expound r.aspiciohs omens or the like to 
mankind, must be strictly kept down.” Those men, who exhibit 
themselves [as religious mendicants] widi a staff, deer’s skin, and other 
requisite accompaniments, 2 and ’by these riieans deceiving men, kill 
them, shall be put to death by the king's people.” Those who, 
making up a thing of very small value, raise a great price upon it, 
and they who impose upon other people, deserve to be punished in 
proportion to the amount.” They who make false gold, precious 
stones, coral, or the like, shall be made to give back their price to th5^ 
person wha has bought them, and to pay double the amount as a fine 
to the king.” Persons, acting as arbitrators [M%dhyastha], who 
become corrupt through favour, gain, or other [motive], and those 
witnesses who depose contrary to tho truth, shall be made to pay 
double [the sum depending] as a fine/^ 


4. Vyasa : When persons are found walking about at night- 

time in a secret \nanner, furnished with implements 
ecret levea. theft] or the like, and whose place of abode is 

not known, they shall be recognized as secret thieves.”* The same 
author adds : Pick-pockets [or shop-lifters] burglars or hc4i8c- 

breakers breaking a hole ; highwaymen [Panthamusha] who rob 
travellers thosQ* who open bundles [Granthi mochaka], and stealers 
of women, men, kine, horses, and other cattle, are 
ali* reckoned but nine diflereift 1s:Inds of thieves.” 
A hole [Sandhi] in a wall or the like. 


Puniahmcrita 
acted for them. 


Yajnavalkya : Let shop-lifters, and those who open bundles, 
be both made to los.o the tongs of their hand ; for 
•tlie second offence, they shall be deprived of a hand 
or foot.” The tonfjSj the forefinger and thumb. The 


1 uPerhaps “ consultation, advice,” would be a better term. The higliRr classes, 
when taking medicine, use very appropriate raantr^is, or formulas, evincing their reliance 
on the Deity and their medical advisers’ skill. 

2.~9r, as some copies read, ” adorned with jewete and hue clothes.” 

3 Utkshepaka. The Mit4k.sharA dcfineB it to 1^, “ those who pilfer by throwing 

up Clothes and the like,” hooka ^or the instance. The Viramitrodaya ia congmenting on 
the text above, says, “those who, having satisfied themselves of the ignorance the 
owner, get tho property out of hiE|j|>os8es8ion, by snatching it from him.” 
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robbers^ who having broken a hole,^ commit a robbery at night, 
them shall the king, having cut off both hands, cause to be impaled 
with a very sharp stake. Brhaspati : In like manner, let him cause 

highwaymen to be hanged, tied by the neck to a tree. He shall cause 
the fingers of package-openers to be cut off, for apprehension on the 
first offence ; on a second [apprehension], both hands or feet ; for the 
third, they are deserving of vadha.^^ Fingers, the forefinger and 
thumb. < 

6. Narada speci^ea c^tain distinctions in the flight of thieves, 
taking the stolen property with them: A 'thief 

the^^coTu^ry^ hi every effort be seized by him in whose 

cer^tain cases. ’ district [or premises] he may be furtively concealed. 

Else, if the trace or footmark^ be not carried out [of 
the premises], he shall bo made to pay the amount of the loss. If the 
trace be carried forward from that [district], yet have not fallen else- 
where, then they shall cause the ncighboiirhood,3 the road-keepers, or 
N?ven those entrusted witli the care of the district to pay the loss.’^ 
Yajnavalk^^a also : 'Hie vilLage shall pay, when within its own limits, 

or wherever the trace goes ; the five-village community, if l^eyond one 
kroga ; or againi’that of ten villages.^^ 


7. On the subject ■'of kidnapping women, Vyasa says: The 

woman-stealer shall be burned^ on an iron bedstead, 
kidna pp^nT"an<l fo^ ; the man-stealer shall be sot up 

Stealing cattle, &c. where four roads meet, after having his hands and 
CCXXV off.^^ Brhaspati : Having cut off the 

• nose of a stealer of kine, and bound him, let them 
plunge him into the water. Narada: ‘^Vadha shall be inflicted on 
him, who robs another of his all, or who carries off a married woman, 
or a virgin.^' ‘'Brhaspati directs that they confiscate ail [the^wealth] of 
those who carry off a horse, an efephant, or metals.^^ All; the wealth, 
must be here supplied. Vyasa : Jjet them cut dff, with a very sharp 
instrument, half the foot of him who carries off [common] animals/* 
Narada : “ For stealing animals of a superior kiridjy let h?.s punishment 
be that of the highest scale, the middle scale for the middle class of 
animals, and the first [or lowest] scale for such ar act in respect of 
mean animals.^^ 


• 1— Samlhi, a hole iilade in a wall for felonious entry. Sandhichaiira, a burglar, a 

house-breaKcr. ' * 

2 — Padam ; the same which .is called “pagla” in Oujurat to this day; the custom 
is in the Dakhan equally well known, under the name of Miga. — Reports 2d, 3^. 

3 — Samanta ; the same word occurred in the same sense, at Chap. J5th, para. 2d. 

4 — The Viraihitrodaya reads, “in the ordeal oPliot ifon, with the fire in his hand.” 

5— So the Viramitrodaya, according to which thij|^tcxt was inserted in the errata. 
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8. Manu Corporal punishment [vadha] shall be inflicted on 

him, who steals more than ten Kumbhas^ of grain ; 
And for robbery foi’ less he must be fined eleveA times as much, and 
grain^^ shall pay to the owner the amount 'of his property.’' 

One Kumbha is twenty PrdsthaSy He again says 
For stealing the most precioui^ [as diamonds or rubies], the 

thief deserves capital punishment [vadha] Narada : Capital punish- 
ment [vadha] shall be inflicted for stealing more than a hundsed of 
[any of the following things], gold and silvfer pieces, or the ^like ; fine 
clothes, and likewise all precious stone/’ M^nu^ ; ‘^Por stealing 
gold^nd silver, or the like, or costly apparef: or more than fifty 
palas, it is enacted that a hand shall be amputated : for less, the king 
shall set a fine eleven times as njuch as the value 

9. Yajnavalkya : Having set a mark on a Brahman found 

guilty of such offence, let him be banished from 
Certain limitations that his native country/^ Manu^ : [Criminals 

classes, having performed an expiation 
as ordained by law, shall not bo marked on the 
forehead, b»ut be condemned to pay the highest fine/^ Yajnavalkya 
also : Having caused restitution of the stolen property, they shall 

cause the thieves to be put to death, by difierent modes of Vadha. 

10. Narada : They who grant food arui an asylum [opportunity] 

to thieves flying before pursuit, and they who wink 
their escape, though able to stop them, are also 
their accomplices in the offence.’^ And therefore, 
sharers in their punishment. 


it 


1— Chap ; 8th, v.*32(). Kulluka, whose commentary Sir W. Jones follows, divides 
vadha into three degrees ; Marana, capital ; Cb!iedana, membral, involving loss of limb ; 
and Tirana, corporal. As our law admits not iulliction second, [though a 

commutation of it into imprisonment is awarded, where tlie punishment itself is enjoined 
by the Hiiida Law], vadha must be taken to mean, either Capital, or Corporal punish- 
ment, as the case may bo. It is used in the latter sense in verso .320, in.tho former in 
verse 823. Indeed it is iiiore than hinj»ed, in the commentary on verse 320, that either 
of the three kinds is to be applied, according to the circumstances of the robbery ; for 
instance, the first, if af Brahman be the person robbed, &c. 

2a--~See As. Res. 5t1i, 96-7 — Wilson, ad verb. 

3 —Chapter Sth, 323. 4-- Chapter 8th, 321-2. 5— Chapter 9th, v. 240. 
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JTelnoti^ offences, — ( Sdltasani.) 


1 T 

Violent acts 
OCXXVII. 


HEIR nature is declared by Ndrada : Whatever act is by 
strength performed^, by one inflamed with power, 
[bala] is denominated [Sahasa] violence, oppression; 
for strength [Sahas, whence Sahasa] is also termed 
power [bala]/^ 


2. Bfhaspati : Killing a human being, robbery, handling the 
person of another man^s wife, and both species of 
merated a sault, are the four kinds of violence/^ Both species, 

that is, abuse and affray J Narada : Spoiling 

fruits, roots, water, aud such things, and agricultural implements, or 
throwing them away, treading them under foot, or the like, is declared 
to be the first degree of violence [prathama sahasa]/^ [Misusing in 
the very same way, clothes, animals, food, drink, and household 
utensils, is denounced as the middle degree of violence [madhyama 
sahasa]/^ ^^Malicious practice with poison, weapons, or the like ; the 
handling of another man^s wife, and all othej; encompassing of life, is 
called the highest degree of violence [uttama sahasa]/^ 


3. Yajiiavalkya : The king shall apprehend sacrilegious house- 
breakers [Bandigraha] ; likewise those who steal 
Capital punish- horses, and elephants, as well as violent murderers, 
and cause them to be impaRd on, -a stake/' Brhaspati : 
Having carefully a*scertained who are notorious 
murderers, and likewise murderers in secret, and having seized all 
their effects, they are to be killed by different modes of death. 


ment for 
offenders. 


pertain 


4. The same author says : When many pcr- 
riinishment in SOUS, filled with rage, beat [to death] one single 
case of mobs. oerson, then he who strikes him on a vital part, is 

declar.^d to bo the murderer,^’- 


1 — Chapter 16th, Sections Ist r.ad 2d. 

2 — In most of th(; copies, this text ran in a plural atuHc, but in some it was ain^lar, 
and fhe.Pundits were determined on the adoption of that number, by findinjir it so in the 
Viranaitrod*aya. * , 
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5. Katyayana : “ He who commenceB thfe quarrel, or takes a part 

Aiders and abet- as he who points out the road; he who 

gives an asylum, and he who liirnishes weapons, or 
gives food, to evil doers ; so even, IVe who advised for 
battle, he who instigated his destruction; one concern- 
ed in the work of deceit ; he whb speaks harm [of the deceased] ; who 
rejoices [with the murderers] ; or prevents not the injury, though pos- 
sessing the power, are all of them actors in the deed : They shall cause 
a suitable punishment to be awarded, proportioned to the power [of 
each to suffer]/^ 


Exceptions in 
favor of BrAhmans, 
ill respect to cajiital 
punishment. 


Narada lays down distinctions in the punishment of Brah ma- 
il as : From there being no difference [in the degrees 
of guilt], the same measure of punishment is laid 
down for all. That of Brahmanas must bo short of 
vadha ; a Brahman is not liable to undergo vadha : 
his punishment shall be, shaving of the head, banish- 
ment from the city, a plain mark upon his forehead, and parading upon 
an ass. Vadha must not be inflicted on a Brahman, eVen if guilty cTf 
felony [atatiyi].^^ For, according to Sumantu There is no blame 
for putting to death persons acting feloniously, excepting kine, and 
Brahmans.'’^ Katydyana : Bhrgu says, if among felons, there be one of 
the highest class, and engaged in austerities and^ reading the Vedas, 
then, in that case alone, vadha shall not be inflicted. Vadha is for 
who are* of low class. 


Felons enumerated. 


The same author declares who are felons [atatayinas] *.2 Ho 
who uses a sword, poison, or fire, as well as he who 
raises his hand in imprecation, and he who kills by’ 
magic : and also a spy against the king ; he who enjoys a married 
woman contrary to rule«;3 who is diligent in picking out hole^ [in 
another man's co^t] : all these persons, and the like of them, are to be 
known as felons’.” And Vasishtha likewise says I't An incendiary, 
and a poisoner, one,;who offensively handles wo^po^is, who robs the 
wealth of another, as well as he who steals his land, or his wife, are all 
six of them felons. 

'ji 

8. However, the text ofManu Let a man without hesitation 
slay another, [if he, cannot otherwise escape], who 
assails him with intent to murder [atatayi], whether 
young or old, or his preceptor, or a Brdhman deeply 
versed in the scripture and this of^ Katy^aaia ; 
” To him who shall kill a’ felon coming with intent 
to take his life, even though he [the felon] have*gone thrpugb the 


Examination of 
the inviolability of 
Brnbrnans. 

CCXXIjf. 


1 — 2 — Macnaghten, -i23. ^ 

3— Explained to mein “Rape,” in a subsequent text, para. 14th. 
" 4~tMacnaghteii, 423. 

5— -Chapter 8tb, 350. See General note, “ Smtti,” at the end. 
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Vedas [Vedanta], the sin of the death of a Brahman does not attach 
[require consideration]. The words whether [va.], and even [api], relate 
to the death of all lelons with the exception of Brahmans ; J^ecauso 
the introduction of the word Brahman is for the sake of giving 
greater force to the law [by an extreme example, Kaimutikany^ya] . 
So, in the Mitakshara it is said : A Brahman felon is liable to Vadha ; 
how then [kimuta] shall any other man [escape].^^ And we find the 
same, both from this text of Galava : He who kills one, the highest 
Brahman, feloniously attacking him with a raised weapon, does not 
render himself a Brahman s murder ; did he not kill him, he would 
really be guilty of a Brahman^s murderer^^l : and this of Brhaspati : 

He who kills a felon, versed in the Vedas and come of a good 
family, does not commit heinous murder ; did he not kill him, he 
would be guilt 3 ^” 


Doctrine of the 
Pmrti Cliandriki 
stated, ra u d a p- 
proved. 


9. The following interpretation is given in the Smrti Chandrika : 

^ That the Brahman who comes with a felonious 
intention of putting another to death, alone deserves 
Vadha ; not the Brahman who seizes the land or 
wife, or other [property] of another. But Kshatriyas, 
or other persons guilty of the abovementioned 
crimes, are deserving Vadha\2 And this is the right [interpretation], 
because of the necessity for opposing the vague [or general] sense of 
the aforementioned rule'^, of Sumantu and Katyayana, by the more 
explicit expression of ^ one feloniously attempting the life of anclLer,^ 
CCWX suggested by these last quoted texts, of Manu, 

Katyayana, Gala /a, and Brhaspati. 


10. IJowever, what Brhaspati says : He who shall refrain from 

^ , killing a man of superior class, a performer of 

•' austere acts oi devotion smd reader of the Vedas, 

though liable to Vadha for felonious acts, shall obt^'m the benefit of 
one A 9 vamedha,” has reference only to a felon distinct from one seek- 
ing the man’s own 

11. And again, the killing of a Brahman feloniously seeking the 
life of ailolher, is forbidden in this age of the v orld [by the text] : 

There must be no killing, even in a just quarrel, of a chief Brahman, 
though seeking one^s life,^^ which prohibition would be evaded, if 
Vadha were inflicted according to law : and though all the things now 
forbidden in the Kali, or present age, had previously received the 
sanction of [our ancient] enactment, yet : “ The learned have declared 


1 — The expression Bhninahan, [lit. ‘ who procures abortion’] is explained in the 
Viramitrodaya, “ as having reference to a very superior Brahman,” [Uttama Brahmana 
vishesha.] 

2— See note '.o Chap. 16th, Sec. para. 3d. 

3 — Dh^rma yuddhe ; this seems to be the same tern which Sir W. Jones has trans- 
lated religious war,” in this general note at the end of Manu, Smirbi 2d ^ the text ap* 
pears^Jbhe feame. 
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these laws abrogated in the Kali age” And in all the commentaries 
there is a clear line drawn, from the acceptation of the word law,^\ 
Therefore, in the present age of the world, a J^rahman feloniously 
seeking the life of another is not liable to VadhaJ But for other 
[offences] a Brahman felon, is not in any Yuga liable to Vadha; 
whilst all other felonious criminal, whether Kshatriya ov other class, 
are in all ages of the world liable to Vadha.i 


12. Bfhaspati declares the punishirjent for stealing articles of 
low, middling, and great value : So, even he who 

Estiination of arti- shall destroy or carry olf im^rtements of husbandry 
l,ery. or nowers, roots, or fruits, is deserving of punish- 

ment, above a hundred panas, according to his 
offence. In like manner, he who shall destroy or steal [inferior] 
animals, clothes, grain, liquids, as well as household utensils, shall be 
punished by a fine, not less than two hundred panas. If women, men, 
kine, gold, precious stones, as well as the property of the gods, or of 
Brahmans, and that of females ; [and similar] costly articles, his fine 
OCXXXI shall be equal to the value of the siToleii property. 

Or, double its amount [even] may be thought equi- 
table by the king, according to the person; or, the thjpf may be [even] 
put to death, with a view, to the prevention of [bad example from] his 
society/^ Female, a woman^s property. The word, Or, has the mean- 
ing of ‘ even/ This text belongs to the Obiter on Heinous Offences, 
acco'iding to Madaiia, [and not to that on Robbery] from tlie literal 
meaning of the words ^ shall destroy^ and ‘ thief which come together 
in this place. * 


13. Yajnavalkya shows the punishment for the original instiga-* 
tor of heinous offences : lie who causes the com- 

their^puD^Bb^ment^^ missioR of violence, shall be made to pay a double 
^ ‘.fine; he also who, by saying, ^ I will give [such a 
reward,^] causes 'its perpetration, shall be made to pay quadruple its 
amount. That is, ^iouble or quadruple, in p;;®pcg['tion to the fine 
imposed on the actual perpetrator of it. 


14. The *puiii^ment for him who by force enjoys a virtuous 
. Brahmani, is thus declared by Maiiu :2 A Brah- 
^ ' man who cariially knows a guarded woman without 

her free will, must be fined a thousand [panas.’^] If the crime be 
committejl against such a woman, by a man of the Kshatriya, or other 
class, says Bfhaspati : If any one by forces enjoy [a woman,] then let 
the king seize the whole of his property, and having exit off his penis 
and acrotum, afterwards cause him to be parried round [Uie town] 
upon an ass.^^ Enjoy, have connexion with the lawful wife of another 
man. following punishment for forcible enjoyment of a married 


l-^Nirri&ya Siudha, Seotiou 3d. 
ii — Chapter 8th, 378. 


•21 
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woman, whether of lower or higher caste [than himself] or of equal 
class, by a man of the Kshatriya or other tribe, is denounced by 
Katyayana : ^^When a man has obtained enjoyment of a woman, by 
seizure of her person, infliction of Vadha is in that case established, 
because the act is a transgressing [of the admitted order] of 
enjoyment.’"^ . 

15. The same author says : Let the woman who has thus un- 
willingly been enjoyed, be kept shut up in the house, 
Restraint on a having her person slovenly, sleeping on the ground, 
ravislied woman. furnished only with a single ball of food [or 

CCXXXII. with what nature requires.’^] Ho adds : She who 

has been eiijoyed by a man of low caste is to be put 
away, or suffer Vadha/^ ’ Here Vadka must be understood, only in 
case of her consenting to the guilty act. 


16. 


Narada thus declares the punishment of the lowest, middling, 
and highest crimes [Sahasa :] The punishment of 
Punishment; ‘of it must be ill proportion to the crime, but, in the 
the three distinc- j'QP [gwest] degree, not less than one hundred 

oilencea.^ emous j those well versed in the law, that of 

the middle class of crimes, is shewn to be not less 
than five hundred panas. Tho fine for the highest scale of crime 
must be nothing short of one thousand [panas.] Vadhevj confiscation 
of every thing [the criminal is worth,] banishment from the city with 
branding, and amputation of his limbs, these are the punishments 
declared for Uttama sahasa, or the highest degree of crime.^^ 


17. The command for inflicting Vadha, ampii- 
To be inflicted by tation, and the other punishments named, however, 
the vdnee alone. the province of the prinpe, and of no other, since 

to hiln alone pertains the right to inflict punishment. 
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CHAPTER XIX. 


Oommerce with Women,, — ( Strisangrahanam.) 




ccxxxni. 


Punishme^nt of 
fraud in sucircaseB. 


1. X HE punishment for forcible enjoyment of another man\s 
. wife, as an act of a heinous nature, has been before 
declared. 1 Brhaspati declares [that for] the fraudu- 
lent enjoyment of a woman of similar caste, being 
CCXXXllI. tiio wife of another man : If a ^man by fraud 

Punishment of ^ woman, he shall bo punished by fujl conffs- 

fraud in sudrcaseB. cation, and, having* been branded with the mark of 
the pudendum muliebi’e, Jet him be afterwards 
banished from the city/^ Full ronfi scat Ion ^ that i^, confiscation of his 
all. And tliis punisliment is meant in regard to women of equal class. 
If sho bo of lo\ycr, the half of it is proper ;43ut in the case of a woman 
of superior caste, Vadha is enjoined : and accordingly the same author 
says: ‘^The half of that punishment, which is to be inflicted for con- 
nexion with a woman of equal class, is the due of him who enjoys a 
woman of lower class. But for connexion with a w'oman of mor^ 
exalted caste, let the man be put to death. 

* 2. The several punishments of adultery^with women of the three 
• ,* comparative degrees, lower, equal, and higher [tlian 

Pumsbinent of adulterei'], ar*e laid dowui by the same author : 

ed^whh re<^urd To punishment for adultery* fli •each of these three 

class. ° orders, must be applied to each in its degree, the low- 

• vst pTinisliment [for the lowest rank], thje middling, 
[for the middling], and tlnf highest [for the highest]; for forcible 
enjoyment in sei^rt^, let the middling degree bo inllicted.^^ 


Piiuisbinent of 
adultery consider- 
ed with regard to 
class. 


3. The punishment for a man of bad life, who converses with 
' . . the wife of another man, is laid down by Manu :2 

<-onversa- ^ man, before noted, for such an* offence/ who 
converses in secret with the wife o^ another^ shall 
pay 4he first of the three usual araercemer^ts.^^ ^Ihe puni^ment for 
mutual conversation between a man and woman, who have been both 
forbidden by the father or other relative, is declared by Yajiiavalkya : 

Let a woman, forbidden so to act, be p.ued one hundred p«inas, but 


-Chapter 18th, para. 14. 


-Chapter 8th, 554. 
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let tlie punishment for the man be double that sum ; but where the 
prohibition has been given to both, then let their panishment be the 
^ vYTv same as is inflicted for adultery/^ The first half of 

^ ^ ^ this couplet has reference to prohibition communicat- 

ed to one of the parties only ; and the last half, to a communication 
of it to both. 


4., Yajnavalkya declares the punishment' for adultery brought 
about thlough the mutual desire of both: ^^[For 
cucri adultery] between persons of equal caste, let the 

^ ^ ’ highest fine be imposed : But the middling scale for 

the same crime with a woman of lower caste ; when the woman's caste 
is higher, let the man suffer Vadha, &.nd the woman have her ears or 
other [limbs] cut ofl?^ 


5. Katyayana ; And in all offences, whatever sum of money is 

. , ^ laid down as the punishment of it in a man, the 

Punishment i ir p . v * i! xt 

wcmeii in all case.., of it must a woman pay who is guilty of the 


is lialf of ^hat laid 
down for males. 


same ; where Vadha is denounced against a man, 
let a woman^s person be mutilated.^' 


6. But for connexion with a Brahmani of loose life, thus says 
Mann *.1 But only five hundred [panas], if he knew 
0 i<k'%(i "^wuT’re^fc^ with her free consent/' This relates to a woman 

cnee to cdass. equal Caste. On the subject of connexion with 

women of lower caste, and loose morals, the same 
author says :2 A Brahma na shall pay five hundred panas, if he 
connect himself criminally with an unguarded woman of the Vai 9 ya, 
llajanya [or Kshatriya], or Cudra class; and a thousand, [for such a 
connexion with] a woman of the lowest caste [antyaja].'' However 

this text A Brahman who carnally knows a guarded woman 

without her free will, must bo fined a thousand panas/' especially 
intends a virtuous woman. The punishment of a Cudra for connexion 
with a woman of higher caste, is declared by Mann -A A Cudra 
having an adulterous connexion with a woman of a twice-born class, 
whether guarded at home or unguarded,, [shall thus be punished] : if 
she was unguarded, he shall lose the part [offending], and his whole 
substance ; if guarded, [and a Bi*ahma,ni], everything, even his life/' 
If a Cuidra have criminal connexion with an unguarded Brahmani, his 
parts must be cut off, and all his property be confiscated; bpt, if she 
(’CXXXV guarded, Vadha is further incurred. It means, 

that for adultery with a guarded woman, his whole 
property , shall be donfisc^-ted, and he be considered deserving of 
Vadha. 


l— Chapter 8th, 378, of which the first couplet, as relating to guarded women, wUs 
quoted. Chap, 18tn, pa^a. 14 and is repeated here below. 

2— Chaptei 8th, 385. 3 — Chapter 8th, 378. 4—Chapter 8th, 374, 



SBCT. II. 


165 


OF NILAKAMTHA ^HATTA. 

7. Gautama : For adultery with the wife of his preceptor, let a 
man’s parts be taken away, and all his property be seized ; if the 
woman be guarded, let him further sulfer Vadha/^ Manu : But, if a 
Vai9ya or Parthiva [man of thenoyal class, Kshatriysi] commit adultery 
with a Brahmani whom her husband guards not at home, the king shall 
only fine the Yaic;ya five hundifed, and the Kshatriya**a thousand/^ 
The same author says Both of them however, if they commit that 
offence with a Brahma'hi not only guarded [but eminent for goo.d qua- 
lities], shall be punished like ^tidras, or be^urned in a fire of dry grass 
or reeds.” And again :2 If a Yai 9 ya converse criminally with a 
guarded woman of the Kshatriya or a Ksh^triya with one of the 
Yai9ya class, they both deserve the same punishment as in the case of 
an unguarded Brahmani.” Nan^ely, the same fine which is denounced 
against connexion with an unguarded Brahmani. Yasishtha : If a 
man of the royal class [Rajanya] have criminal connexion with a Brah- 
mani woman, let him be enclosed with bundles of reeds, and be con- 
sumed with fire. Even thus do to a Yai9ya, if he have connexion 
with a woman of the royal class, and likewise to a Ciidra, if he commit 
the crime with a woman of the royal, or of the Yai9ya, class./’ 


8. Narada : He who has criminal conpexiomwith any one of 

Incest defined following women, a mother’^ sister, a mother-in- 

law ; a maternal uncle’s wife ; a father s sister ; tho 
r'ispective wives of a paternal uncle, a friend, and a pupil ; a sister, her 
friend ; a daughter-in-law, a daughter, and the wife of one’s preceptor; 
every woman descended from the same family, any woman dependant 
on his protection, the king’s wife, a female devotee, a nurse, a woman 
who preserves her conjugal duty inviolate, and any woman of th^ 
supreme class, is said to be as guilty as the violator of "his religious 
preceptor’s bed. No publishment short of cutting off his parts, ii laid 
CCXXXVi down for such a crime as this.” Yajnavalkya also : 

^ K man who has ^connexion with his father’s sister, 

or his mother’s sister ; with his maternal uncle’s wife, and also with 
his daughter-in-law* with his step-mother, his sister ; either with his 
preceptor’s daughter or his preceptor’s wife, or with his own daughter, 
is as the viok^or oAhis preceptor’s bed ; having cut off his privy parts, 
let Yadha be his portion ; and the same for the woman, if she were 
consenting to the £KJt.” 


^9. This punishment however is not to be inflicted on Brahmans : 

* For, among the texts of Brhaspati, on the liability of 

Exception m re- Brahmanas, we find : Let the king Impose such a 
of Brahmans. mark as Will render his punishment memorable, upon 

• a man when caught in the act of improperly* handling 

another man’s wife, and then banish *him/’ If one, not a Brahman, 
have criminal intercourse with such wom^n, he,is deserving of Yadha, 
even in the capital degree [Prananta].” • 


1 — Chapter 8tb, 378-7. 


2— Chapter 382. 
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10. Canklia and Likhita* say : With whatever member any 

particular offence is committed, let that very member be cut off, who- 
ever the offender be, unless a Brahmana.^^ Yajnavalkya declares the 
punishment of a Brahman having connexion with a slave or the like : 

The man who has carnal intercourse with slaves kept close, as well as 
those entertained as mistresses, shal! be made to pay, even though 
their connexion be [in other cases] permitted, a fine amounting to fifty 
panas. Kepi close, that is, those forbidden b} their master to have 
commerce with other men. 


11. Narada : Any woman, not a Brahmani, who is self-willed, 
[Svairini,] or a downright prostitute, or a slave, 
and one without a home, may have connexion with 
a man of higher caste than herself, but not with 
one of inferior. But, if such a woman be kept as 
a mistress, [the person intriguing with her] is blameworthy, equally 
as if she were another many’s wife.^^ Not a BraJivtani, whose nature 
is denoted by tjie adjective self-willed, wdiich means, ^ one, her own 
^ mistress, who goes with other men.^ Without a 

" ^ " * hoiue, a w^oman who has left her family, and goes 

with other men. Yajfjavalkya : If a man have connexion with [a 
woman of] the lowest caste [antya,] let him be branded with the mark 
of some disgraceful thing,! and banished the country. If a Cudra 
[act in such manner,] he shall bo similarly marked but, if a inan of 
vile caste have connexion with a woman of high class, Vadha [shall be 
his portion. t 


Fornication, in 
what cases permit* 
ted and when punish- 
able. 


12. The punishment for connexion wilfully effected by a woman, 
is thus declared by Narada : That female who, 

Seduction of a man going to a inan^s house, excites his 

tho like, and so causes h 
should be punished, as declared by sages, in half 
that prescribed for a man [guilty of like conduct.^^ para, 4^] Yama 
defines the punishment for women of the Brahman and the other classes, 
who have criminal connexion with a (^udra, or other [man of lower 
class :] If a Brahmani woman, overpowered 6y desire, submit herself 
to the embraces of a Vrshala, let the king cause her to be devoured 
with dogs, at the place of the slaughterers. But if a Brahmani woman 
submit herself to the embraces, either of a Vai9ya, or of a Kshatriya, 
her head shall be shaved, and she shall be carried round upon an 
Vrshala, a Cudra. Shnighterers, vendors of flesh or fowl ; expressing 
[that she is to bo cast out to the dogs] at the slaughter-houses. And 
this punishment is for continued [or excessive] attachment to such 
person, according to the Ohandrika. 


desire by handling 
im .to lie with her. 


1 — Kubandha, or, “ of a headless trunk,” if Kabandna be the correct reading. 

2— The Mit. reads, “ antyevasyat,” shall become even of that lowest caste, and it 
has here beei^ altered, perhaps, without cause, as some of the manuscripts had the same. 
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13. Ydjnavalkya points out the means, of ascertaining the act of 
adultery “ In cases of criminal conversation, the 


dutined^ adultery seized, if engaged in playing with the 

hair of a woman, the wife of another, or at the 
moment of discovering love-marks [as bites or scratches,] and likewise 
upon the confession of both.” j^’rom the expression, of, hoth, it cannot, 
on the confession of only one of the parties, bo pronounced that 
criminal intercourse h^s taken place. 

♦ 

14. Yajnavalkya propounds slander : “ He who assess blemishes 
against an [unmarried] wom^in, shall pay an hundred 
Punishment of [panas.] But for a false accusation, two hundred ; 
slander ; and of un- connexion with a beast, he shall pay an hundred, 
na ura crimes. even the? middle scale of punishment, for»con- 

nexion with a distressed woman, or a cow.” Moreover : “ If a man 
enjoy a woman in an improper part,2 or a male, and if he perform 
natural evacuations before [a woman,] he shall be fined the sum of 
twenty-four panas ; and likewise for connexion with a female devotee.” 
Distressed,^ any one in pain, even the man's own wife. We njust 
understand [also], that he who shall perform his evacuations 5r the like 
[dirty aetjnefore the face of a woman [shall be punished]. 


1— Strange’s Elcm. 1st, 45. 2nd. 3G-7. 

2— Ayonau, non in vulva; ut, in aiit alio [modo obscccno,”] secund. comm. 


3_-Xlio Mit. reads “with a low-caste woman.” 
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CHAPTER XX. 

5 


Duties of Man and Wife, — ( Stripvlndhanua). 


1 . 


N( 


OW, the punishment for a husband who puis a»vay a wife 
possessed of good qualities, is declared : The 

bancl^^^^ who puts away a wife that is obedient, not 

CCXXXIX speaking, dexterous [at her duties], virtuous, 

and maintaining her conjugal vow, must be kept [ix. 
his duty to her] by a fine from the king/^ Yajnavalkya :l He who 
forsakes a wife, though obedient to his commands, diligent in house- 
hold management, mother of an excellent son, and speaking kindly, 
shall be compelled to pay the third part [of his wealth ;] or, if poor, 
to provide a inaintenance for that wife/^ 

2. The same authoi; says, with respect toVomen : Let tlie bid- 
ding of their husbands be performea by wiix^s ; this 
n o t e wi c. is the chief duty of a woman. Even if he be accused 
of deadly sin, yet let her wait until he be purified irorn it/^ 


1 — Digest 2d, 420. Reports Ist, C3, 
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4^ 

ii ambling By iita Samdhvayam,) 


Gambling 

permitted. 

eeXL. 


when 


L X A'JNAVALKYA : [Payment ofj that which has been 
won publicly, in an assembly of gamesters, in the 
presence of the master of a gaming-house, and when 
the king^s share has been paid, shall be enforced : 
but not otherwise/^ Publicly , not iist secret. In un 
assembly of gamesters j in a gaming-house. Master of a gaming -house , 
one made,S3y the king, superintendent of gambling. The interpret- 
ation should be thus : ^ Whatever has been •won [whilst playing] in 
conformity to these regulations, the prince must 5 ause to be paid, but 
nothing else.* 


S. 


Punishment 
fraud. * 


The same author specifies the punishment for one guilty of 
fraud in gambling : The man convicted of [making 
or using] false dice, or of [safely undergoing] ordeal, 
by deceit, shall be banished, after branding, by the 
king.” Deceit, fraud, Manul declares the punishment for gambling 
without permission fron^ the king : Let the king punish [corporally 
at ’discretion,] both the gamester, and the keeper of a gaming-house, 
whether they play with inanimate, or^animate things ; and (^udras who 
adopt the marks of the twice-born.” The mar}^ of the twicc-born, 
wearing their string* reading the Vedas, or the like. 

3. Yajmvalkf’^a tlfus assimilates the laws of gambling [Dyutam] 
and matches [samahvaya:] These very rules for 

* gambling [dyuta] must also be applied in live gamb- 

• ling matches.** Live *Ga7ubling [Prani dyute] denoting 
the nature of the match [Samahvaye.] 


l-Chap, 9th, 224 
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( J^ruhn'Vnka m .) 


J. 


Y 


Sundries. 


A'.l NAVALKYA : lie who either omits, or adds any 
thinp^, in writing the king\s edicts, or who allows 
him that has robbed another of his wife to escape, 
shall suffer the highest amercement: he who does 
iirjury to a twic e-born man, by feeding him with things not fit to be 
tasted, sliall receive the punishment of the highest scale of crime ; that 
of the middle scale for [a like injury to] a Kshatriya ; th^c lowest, if 
to a Vai^ya, and Ihe half [of that again] to one born a Cudra/^ Thivgf^ 
'not Jit to he fasted^ a.*e intoxicating liquors, wiiu?, excrement, or the 
like. The same author adds: Let him who deals in adulterated, 
gold as pure, and him who^‘sclls unclean meat, have their body made 
less [by a limb], and undergo the highest punishment.’'. Unclean meat 
the ffesli of cows, or the like, Fron:^ the use of the particle and, we 
must understand loss of limb ; according to tlie Mitakshara. a Again : 

The mastqy of any animal also, whether armed with teeth or horns, 
who, having the power, still fails to relieve any one in pain from it 
[when attacked] ; shall suffer the punislimert of the middle scale of 
crime ; but double, if the sufferer likewise made a noise beforeliand.^' 
Maldnij a nolse^ that is, crying out. Mann •.! For •'killing a man, a 
fine equal to that for, theft shall be instantly set ; half that amount for 
large brute animals, as for a bull or cow, an elephant, a camel or a 
horse. For killing very young cattle, the fine shall bo two hundred 
[panasj; and fifty, for elegant quadrupeds, or beautiful birds [as ante- 
lopes, parrots, and the like]. For an ass, a goat or 
a sheep, the fine must be five silver mjishikas,^ and 
one masha for killing a dog, or a boar.'^ This fine must be understood, 
to be over and above payment of the value of the animal killed. . 


Yajfiavalkya : Ho who charges any roaming gallant as a thief, 

shall be made to pay fifty panas as a punishment ; if he sordidly take 
money from him, and let him go, then eight times its amount is or- 
dained as the fine.^^ Sordidly take, receive. Let the king banish, 
after cutting out his tongue, that man who utters evil wishes rgainst 
the king, as well as him who openly abuses him, and him who divulges 


1 


'Chapter Stlj, vy 


29i;.97-98 


C — Ah, lies. 5tb, lU. 
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his secret counsels. Evil wishes, for hia death or the like. Abuses, 
by saying, ^ May thy reign not last,^ or the like^ Manu ;! Men who 
rob the king^s treasure, or obi^tinately oppose his Vjommands, let him 
destroy by various modes of just punishment / and those who encourage 
his enemies/^ Yajnavalkya : '^The punishment of him-who sells what 
has touched a dead body, and likewise of him who strikes his precep- 
tor, and of him who aeats himself in the kiug^s carriage, or throne, is 
that of the highest, scale of crime. l^hai has touched a dead body, 
funeral clothes, or the like. The same author says : The punishment 
of him who puts out both the eyes of anothei*, as well as of him who 
performs acts hostile to the king, and of him who, being a Cudra, gains 
a livelihood by the office of a Bi;ahman, shall be eight hundred papas.” 
The meaning is, * him who puts out both tbe eyes of another, him who 
does an act prohibited by the king, and that Ciidra who lives by the 
profession of a Brahman.^ But according to the Mitakshara, " If he 
CCXLIII assume the BiAhmanical string for the purpose of 

partaking of food at a Craddha, he ^all have a line, 
resembling the real string, imprinted on his body with a redliot rod.^ 


Standard for 
luation of fines. 


The same author propounds the punishn^ent fm' those who make 
[decrees] contrary to justice : An unjust decision 
must be revised by the king, and he must, as a 
punishment, impose a fini; double [the loser’s fee^ on] 
tlie amount litigated, upon the assessors, together with him who gained 
[in the first instance].” “ If a man, though he have justly lost his cause, 
yet cliensh in his mind this idea, *1 am not conquered,’ and again come 
into Court, let him again lose his cause, and be made to pay a double 
fine.^’ 


. In every part of thfs work, where the amount of fine is left unstat- 
ed, it must be cc^sidered as meaning^the number of parias. This pana, 
again, is the copper one, equal in weight to the Karsha [of 16 Mas lias], 
whence the coj»per [Tana is denominated karshikaYof the Karsha stand- 
ard], in Dictionaries. One Karsha is the fourth part of a pala. And 
when there aije twi^:e teft kauris, their amount, or joint wetgiit, is called 
one Kakini, four of which ihake one pana. This is the table of the 
pana standard, according to Bhiiskara^Acharya.^ 

• 

But with respect to the [punishment enjoined for the] highest 
• * scale of crime, and the rest, we find ; “ Wheit the 
And for applica- fine amounts to a thousand panas with eighty more, 
punishment.^^”^^*^^^ equal to the highest scale [Uttam^Sahasa] : 

• ' The half of it is nanaed asf the fine for the middling 

scale, and the half of, that again, is laid "down for inferior crimes.” 


1— Chapter 9th, 275. 

2 — Chapter 5th. Section 4, para. 8. 

3— As, Eos. 5th, 96. 
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Moreover, if in any of the aforementioned crimes, prevention is not 
attainable, by fines regulated after the above specified 

tiousTn punilrent. ^ may be imposed ; according 

ar Apastamba says: Punishment is said to be for 
the sake of subduing crime ; by it tha’efore let those bold in crime be 
brought into subjection.” Narada again points out some exceptions in 
the punishment of confiscation of a man's all : ‘‘ Even when confiscation 
of all a criminal possesses is enjoined, it is not fit that the king should 
take away his weapons, if a soldier ; the beasts of burthen or other 
[conveyance], of these who subsist by carrying for hire ; the ornaments, 
of professional prostitutes ; the musical instruments, of musicians ; or 
those implements by which artizans subsist; in short, any thing by 
which any person gains his livelihood.” Yajiaavalkya declares the 
destination of a fine levied through injustice : “ What has been obtained 
through injustice by the king as a fine, having devoted it to Varuna, 
let him give, with his own hands, increased thirty-fold to Brahmans.” 
The meaning is ' let him give thirty times as much to Brahmans, having 
vowed it to V'aruna, through their mediation/ 

Here ends the portion, called Vyavahara Mayukha, of the book 
Bhagvata Bhaskara, written by Nilakantha, own eon 
one usion. Cankara Bhatta he who had traversed the oceans 

of the mimaihsa, the h'^ead jewel of Panditas, son of Bhatta Narayana 
Suri, Jagata Guru, as requested by that ornament of the Saogata 
dynasty, Maharaja A'dhiraj, Cri Bhagvanta Deva, the intense adorer of 
the lotos-eyed God, the firmly seated Raja of the noted city of Bhareha, 
situated near the resplendent junction of the Charmanvati ' and the 
Tarnija in the happy Madhya De9a.i 

' 


1 — The last paragraph varies in almost all the copies : some omit it altogether and 
others take no notice oi tie place mentioned, which is at the junction of the Chambal 
and the Jamna ; in the printed copy, part of the passage has been inserted at the end 
and part at the ^conclusion of the chapter on inheritance, but is here thrown together. 
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PREFACE TO THE’ DATTAKA MIMANSA. 


o>9<o 

T 

X HE religious ordinances of the Hindus inculcate the indispen- 
sable necessity that a man should be survived by male offspring for 
performing his exequial rites an^ other purposes. In consequence^ on 
defect of real legitimate issue, tlie afhliation, under prescribed rules, of 
a kinsman or other person is enjoined : and an individual, thus regularly 
adopted, acquires the filial rights which attach to the real son. 
This law, peculiar perhaps to the Hindu Code, must often operate 
harshly towards relatives connected by the nearest ties kindred : ajid 
it is not surprising, that cases of great importance, involving questions 
as to the legality of an adoption, should, (and they frequently do,) arise. 

The admirable translations by Mr. ColebVooJve, of the treatise of 
Jimfita-vahana, and that in the Mitakshara, on the law of inheritance, 
have laid open to all, that important branch of Indian jurisprudence. 
Eut, though the judicious notes, subjoined to that part of the hitter 
treatise, which refers to the succession of adopted sons, afford valuable 
information on many questions «f consequence, relative to adoption ; 
still, the* want of an English version of some work of authority, pro-* 
fessedly treating, on the subject, and which might exhibh. the law of 
adoption fully and connectedly, has been sensibly felt. It was wkh a 
view to supply this deti<?iency, that the present publication was under- 
taken under the authoritative sanction of Mr. Colebrooke’s advice. 

• • • . 

The Dattaka-Mjmansa is the most celebrateiSr^work extant on the 
Hindi! law of adoption. Its author, Nanda Pandita, has attained con- 
siderable literary pre-eminence — an “ excellent and copiou**"* commen- 
tary by him, (tn the* institutes^ of Vishnu, denominated the Vaijayanti, 
exists in much esteem, and he likewise was the author of a commentary 
on the Mitakshara* under the ^title Pratitakshara. The Dattaka- 
Mimdnsa, as its nftme denotes, is an argumentative treatise, or distjuisi- 
tiot). on the. subject of adoption; and though, from the author’s extra- 
vagant affectation of logic, the work is alvvjays tedious, alid his argu- 
ments often weak and superfluous — and though, the style is frequently 
obscure, and not unrareiy inaccurate, — it is. on the whole, Compiled 
with ^.bility and minute attention to* the subject, and seems not 
unworthy of the celebrity which it has attained. ^ But whether justly or 
unjustly, the estimation in which it is Reid, peculiarly su^eHs its 
selection for the purposes? of the present publication. 


Air. Colttbrooke in hia Preface to the DAya-bhaga, &.cT 
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The Dattaka-Chandr'ka is a more concise treatise, on the same sub- 
ject, by Devanda-bliatta, the author of an eminent compilation of law 
entitled the Smrti-Chaiidrika. It is a work of authority, a nd supp osed to 
ha y e been t he Nanda Pandita*s d i squisit ion . Th ^octnnes 

of the two books, vary on some points, and as the work is short, it was 
deemed advisable to include it in the present publication. 

Having said thus much, in explanation of the selection made, the 
Translator ^would willingly annex some account of the authors, whoso 
tracts are now presented in an English dress. With very limited 
opportunity, however, he has failed in ascertaining any particulars, 
relative to them, further than that they are both writers of Soutnern 
India. Of the Sinrti-Chandrika of Devanda-bhatta, Mr. Colebrooke 
observes, — “This excellent treatise of jiniicature, is ot great and almost 
paramount authority, as I am infornied, in the countries occupied by 
the Hindu nations of Dravira, Tailinga arid Karnata ; inhabiting the 
greatest part of the peninsula or Dekhan.” — It is not unlikely, that the 
Dattaka-Chandrika may have attained equal distinction. 

The method in which Hindu lawyers, (and indeed Hindu writers 
in general,) treat every subject, is highly uncongenial to Eurppean taste : 
and in fact, in order to acquire or retain a correct knowledge of the sub- 
ject, treated on, and the author’s peculiar opinions, indistinctly blended, 
as they often are, with those of others, it is necessary to devote much 
attentive application, — generally more, than inclinatjon and leisure 
will admit of being bestowed, by the officers entrusted with the admi- 
nistration of civil justice in India. — :The Translator in consequence, in 
the hope of augmenting the general utilit}^ of the work, has compiled, 
and added n brief Synopsis or summary of the Hindu law of adoption ; 
in v^hich, it has been attempted to exhibit succinctly, every topic prac- 
tically important. This compilation, of course, possesses no intrinsic 
authority whatsoever. Of the positions, it contains, many are dubious, 
and some may prove erroneous. ^Still however, it is Loped tnat, it will 
be found useful, i^'V^^lirectirig the attention of judicial officers to the 
various questions, which may arise in case of adoption — questions, which 
in many ineitances, would not occur to those, who have not made this 
branch of law, the object of particular ^tudy, and which, the native 
officers, on whom the duty of exposition devolves, might ignorantly or 
wilfully leave unnoticed, or erroneously solved. 

In regard to the law of inheritance, important distinctions obtain, 
in the doctrines of the Gaura or Bengal, and other schools of law— and 
this difierence has given rise to controversial writing, and various tracts, 
professedly treating on that branch of judicature, as received in the 
different schools respectively. — But the case is not the same, in ^^egard 
to the law of adoption. Some difference of opinion, may be indeed 
observed amongst the individual writers on the subject, but it does not 
appear, that any set of dogmas, has been espoused, or opposed, as the 
peculiar doctrine of any particular school. — ^^he points, on which tny 
difference of opinion obtains, are noted in the Synopsis ; and the trans- 
lator has in some instances intimated, what appears to him, the more 



PREFACE TO THE DATTAKA-MIMANSA. 


177 


correct and prevailing doctrine. But compiled, as this work has been, 
under circumstances, affording little facility for- enquiry or collecting 
information, he has not, from an apprehension of misleading, attempted 
to debar, or restrict the operation of any particular rule, to the limits 
of any peculiar tract of country. In fact, sucTi precision is scarcely to 
be attained. Every contested question or dubious point, which may 
arise, can only be determined, by reference to the Hindu law officers; 
who, in delivering thei’? opinions, would be guided by the law, a? gene- 
rally received in the part of India, where the case might arise. Much 
collision, however, of decision, would be obviated, and the accuracy of 
und^viating principles attained, if the opinioris, of the subordinate 
Pandits, on any question or point of the nature referred to, were sub- 
mitted for verification, to the Paydit of’ the Sadr Diwuiii Adalat. ^ 

The translation, particularly of the more abstruse treatise of Nanda 
Pandita, in many places, unavoidably partakes of the obscurity of the 
origitial : to render it more intelligible, notes have been occasionally 
introduced : other notes have likewise been added, in illustration of 
particular allusions and rites, and rarely to exhibit variations in tjie 
reading of the text It is hoped, that these notes, (they may always 
be passed others,) will not prove unacceptable to the curious, and 
still less to the Sanscrit reader, whose study tlie original treatises, 
particularly in the absence of all commentary, it is presumed, the 
volume now published, is calculated to facilitate. The addition of the 
Synopsis has supersede<i the necessity, which othorwiso would have 
existed, of indicating in notes, on what points the respective treatises 
may differ, and in what respects they may be su})ported and contra- 
dicted by other authorities. 

Five years have nearly elaY)sed,from the cornmencement^f the trans- 
lation of the treatises now presented to the ]>ublic. Its ])rogress has 
always been retarded, anfl often totally suspended by official avocations 
and other causes.* This circumstance, no doubt, has been productive of 
.some inaccuracies and omissions, whi#h a continuous ap|>lication.to the 
work would have deviated. l\luch labour, howe'^icr^ias been bestowed 
to render the translation correct, and it is hoped, fliat on the whole, it 
will be found a faithful vgrsion. The Translator is conscious, that from a 
publication, such as thatnowolfered.no literary reputation can^je derived, 
but he indulges ir\thc hope, that the humble merit of having devoted to 
an useful purpose, some hours of occasional leisure, will not be denied ; 
and am{>le indeed^ will he regard the remuneraiion of his labour, if this 
be bestowed, or should the present work be found in any degree, to 
facilitate the dispensation of civil justice in India. 

Mongeer, I 
1st 1819.* j 


* The manuscript of this work, was sent dowjj from JVlongecr, to a friend in Cal- 
cutta, who kindly undertook to superintend its ju'o^ress, througli the pressf ii^ which 
duty he had much experience . to his death, and tue change which the pursuits and 
prSoBsion of the Translator hr re unflergono, is to be ascribed ihugreat delay with which 
the publication has taken place. 




DATTAKA-MlMAlN’SA. 


A TEKATISK ON ADOP'riON, 

BY NANDA PANDITA. 


THAN8LATED BY SlITllKRLATS' 1). 


S E C T 1 O N 1. 

Adoption uddjy (Did htj udtoni to he ohsc>'veAl — Jhi a, Womevi 
vihen valid — Ihj udiaf precept ordahicd — \Vi<at descriptioiis 
of Sons to he Adopted in the present caje. 

— 

1- . Having prostrated himself before Vinayaka,^ whose two 
feet are to be adored by the world, Nanda Pandite 
u )jec propose , argumentatively discusses the subject "^of affiliation. 

• 

2. By whom ; how qualified ; at what time ; for what purpose ; 

. • . V from whom ; and who may be adopted as a son ? 

opics men lonec which former writers have not deliber- 

atively treated, is ^illy propounded here. 

o. On this subject Atri says, ‘‘ By ?i man desti- 
tute of a son only, must a substitute for the same, 
always be adopted : with some one resource, (yasmat 
tasmat prayatnatas) for the sake of the funeral cake, 
Avater, and solemn rites.'’ 


Atri quoted to 
shew that the soil- 
less man only is en- 
joined to adopt — and 
why. 


nutations. • 

3. By a man, &c.] This t^t is here translatetf so as to conform with the interpre- 
tations subsequently given by the author, this v^ill account for the devi;i^tit^i in some 
parts from the more obvious » sense of tbe passage.* 


^ Cieneva, 
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4. A man destitute of a son (aputra,) is one, to whom no son, has 

been bom, or whose soii has died : for a text of 
Term ‘‘ Aputra” Qankha expresses. One to whom no son has been 
0 Atri explame . Idoiii or whose son has died, havinor fasted for a son, 
(Jankha. i%c. Another reading recites, “ The impotent man 

or also one whose otfspring has died.’^ 

5. a man destitute of a son, &c.” Since it is shewn by this, 

Omisa'on f tho being SO destitute, is a cause ; in omitting to 

sonl^ss^^^^iuaii to a son, an odencc even is incurred ; for the pre- 

adopt argued to be cept v^ujoining the production of a son being positive, 
ail offence and au- it results that the contravention of it, is the cause of 
suppoit offence; and on defect of any son in general, ex- 
clusion from heaven is declared in this text; “ Heaven 
awaits not one destitute of a son, And further in tlie following 

passage, also, a son in general, is shewn to be the cause of redemption 
from debt. “ A Brahinana immediately on being born, is produced a 
debtor in three^obligatious : to the holy saints, for tl\e practice of reli- 
gious duties : to the gods, for the performance of sacrifice : to his fore- 
fathers, for offspring. Or he is absolved from debt, who has a sou : has 
performed sacrifice's : and ])ractises religious duties.” 

6. '' By a man destitute of a son only.” The 
incompetv,ncy of one having male issue is signified, 
by the tei'iii only” in this passage. 

7. By this the word ‘distress’ (apat) used by 
Manu in the following text is explained. Whom 
the father or mother daring distresis, may give as a 
son, confirming the gift with water, &c.”t And it is 
explaified in the same manner by Apaiarka “during 
distress that is the adopter having no sori.’ J 

8. Or it may be interpreted ‘during distress’ during a famine and 
so forth : as in the Mitakshara.|| “ specifying dis- 
Another int^rpre- tress it is intimated that the son snould not be given, 
takahara noticed. Unless there be distress : this pi ohihition regards the 
giver.” Accordingly Katyayana. “ During a season 
of distress the gift or even sale [of a son] may be made : otherwise the 
same must not be done : this is the injunction of the holy iastitutv.:.” 


The expression 
* only’ in the text of 
Atri meant to ex- 
clude adoption by 
one having a son. 


This elucidatory 
ot the word “ dis- 
tress” in a text of 
Manu. 

So explained by 
A para rk a. 


* Both passages here cited are from the Vedas. 

t Manu 9. 168, cited also at length in the Mitakshara on inheritance, v. Colc- 

brooke s tra..slation, Ch. 1, Sect. XI, § 9, and notes where this and other explana- 
tions are noticed. 

^ Apararka the author of a commentary on Manu, 

On ihhjritance, vide trans. Ch. I, Sect. XI, ^ 10 and notes. 
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9. Mann nlso “ A son of any description must be anxiously 

adopted by one who has none : for the sake of the 
Text of Manu on funeral cake, water, and soleran rites ; and for the 
Celebris of his name.” He whd has no son may 
appoint his daughter in tliis munner to raise up a 
son for liim, t^*., &c.” 

10. As for the instance, appearing, of tlie adoption as sons of 

DeyArata and the rest Vi^vamitra, and others, 
although po.ssessing male issue : that from’ its repug- 
nancy to the revealed law, a., contained in passages 
before quoted (v. 5,) must be understood, (in the 

same manner as the eating the haunch of a dog, and 
so forth,) not to imply the existence of a revelation 
[authorizing the act.*] 

11. It is not to be argued, that a revelation 
recorded, from recollection, does not supersede the 
indication of a [dilfereiit] revelatioii : for it is v)f 
greater authority being supported by direct passages 
of revealed law, such as : “ Heave^ awaits not one 
destitute of male issue and so forth. 


Annotations. 

Two texts are here 4juoted. The first though also cited in the 
Dattaka-ClKindrika and other works, as from Manu, is not found in the institutes of 
that author. It may however be from Vrhat-Manu, a work frequently quoted in law* 
treatises, but which if extant is very rare. The latter text is from ttTe institutes : 
Its sequel is thus, “[•'laying.] The male child who shall bo born from her in wecilock 
shall be mine for the purpose, her forming my obsequies.” Manu 9, 127. 

• 

10. Thr adoption as sons of Devarata and the rest, &c., &c.] On this subject the 
following passage from the V'isbnu Pmana •occurs. “The sou of Vi^vamitra was 
qiiiia-scpha, a descendant of Blirgu given by the gods : sriJ^sojifuently ho was called 
Devarata. And afterwards persons called Madliu-chchhandaT Jaya-krit, Devashtaka, 
Kachchhapa and Hai’itaka were the [a(lo})ted] sons of Vievamitra.” Vi 9 vimitra was 
born in tbe Kshatriya or military class and by excessive devotion raided himself to 
sacerdotal rank. The passage quoted has reference to that period of his life when he 
had become a Brahmana . 

The eating the haunch of a dog ] It is recorded of Vievamitra that when 
perishing with hunger he ate the haunch of a dog. (v. Manu 10, 108.) It is not how- 
ever to fvi inferred from this that there exists a revelation authorizing the act. 

» • 

11. It is not to be argued,] The author anti«ipate3 that an adversary may 

allege that the instance recorded in scripture of Vievamitra and others adopting 
another son though possessed of male issue, indicates the prior existence of a 
revelati n authorizing the act : and that a revelatjon so* indicated is more cogent than 
the rules of revealed law recorded from memory by Atri and Manu in § 3 and 9. This 
objection ho refutes. * 


The indication iii 
scripture of sons 
being adopted b y 
persons possessed r)f 
male issue, is not 
conclusive of a reve- 
lation to that effect. 


Objection, that the 
indication of a rcvc- 
1 a t i o n supersedes 
that recorded from 
m emory, antici oated 
and refuted. 


0. Manu also. ] 


' * It may be here observr d once for all that words or sentences inclficled within 
these marks or brackets [ ] arc not expressed in the original, but insert^td by the 

translator to complete the sense of tlw text or render it more clear. 
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12. Bui, bowever if you ])ertinacious]y insist on the superior 
cogency even of the indication of a revelation^ to a 
revelation recorded from meniory : then we accede 
that a man though possessed of male issue, may adopt 
‘inotlier son with the sanctiori of such issue: on ac- 
count of the revelation indicated in the following 
passage : By that which our father recognized we 
abide. We place you before us, you, we follow, &c.’' 
Neither should it be urged, that this regards the mak- 
ing an elder son, not tlie adoption of a son ; for the 

one would be invalid if the other, may not be done. It is useless to 
enlarge. 

13. 


iiut even if admit- 
ted, tlie father having 
issue, must have the 
assent of the same to 
adopt another soi*. 

A revelation to this 
effect indicated, and 

Objection ’'ofuted. 


The word “son” 
includes the son and 
grandson of a. son as 
appears from 

♦ 

A text of Manu. 


By a man destitute of a son.’' The word son here used is 
inclusive also of the son’s son and grandson, for 
[through these] the exclusion from heaveu, denounced 
iu such passages as Ilenven awaits not one destitute 
of a son” is removed : since it is declared in the text 
subjoined, that the mansions of the happy are attained 
through the grandson and the other. “ By a son, a 
man conquers woi lds : by a son’s son, he enjoys immcrtality : and 
afterwards by the son of a grandson, he reaches the solar abode.”* 

14. Nor can it be alleged that the adoption of a son [though a 
grandson and his son exist,] is for the sake of the 
They aa well aa the obsequies: for from this text it appears, the 

obsequies. other two also are competent to periorm such rites. 

The son of a son and the son of a grandson like 
these the offspring of a brother, &c., &c.”t 


A woman haa no 
authority of herself 
to adopt as appears 
from a text of 
Vasishtha. 


15. * By a man destitute of a son.’] From the 

masculine gender being here used, it follows that a 
woman is incompetent [to adopt.] Accordingly 
Vasishtha ordains ; Let not a womaii either give, or 
ioceive a son in adoption : unless with the assent of 
her husband.”^ 


^nnolations. 

12. Neither should it be urged that this regards. ) The passage quoted is 
apparently from the Vedas : but the translator not having succeeded iu discovering it, 
is unable to estimate exactly the scope or merit of the arguments useu. It ia dnucult 
to suppose that the author means to assert the analogy between investing a 
younger son with seniority and the affiliation of a stranger. To reconcile this part 
satisfactorily, it appe/’rs necessary to assume, that the passage cited, regards the 
case where a father creates a'’ an elder son in preference to his other real sons, one 
previously adopted. 


* Manu 9, 137. 

I From the Vishnu Purana v. infra Sect. II, § 60, where this text is completed, 
t Vasishtha 15 4. 
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It follows a widow incompetency of the widow 

cannot adopt ; deduced since the assent of her husband is im- 
possible. » 

I 

17. Nor should it be argued, that the assent of the husband is re- 
Nor can it be said ^^i^ite for a wQ^au whose husband is Hying : because 

her independency she is subject to control : but not SO the widow, for 
confers such right. mention being made of woman in general, depend- 
She IS even depen- eucy on control is not^the cause: and [were it,l 
her subjection to the control of kinsmen exists as 
shew,n in the following text : On default of these the kinsmen, &c.” 

18. If it is contended, then, that she may adopt a son, with*the 

assent of the kinsmen even ; it is wrong : for the tdrm 
wi^h thel^r “Husband” would become indefinite: and the pur- 

pose would not be attained. Now the purpose of 
the husband's sanction, is that the filiation, as son of the husband, may 
be complete, even by means of an adoption, made by the wife. 

19. Accordingly, [as appears,] from this aphorism, (“ lastly of the 

mother, first of the father, fcc.”) the connection of the 
affiliated, through the wiie to both, is declared in 
the following compendious ruio of Satyash^dha : 
Of the son by marriage : the Kshatriya or wife’s son : the son made : 
the n of an appointed daughter : the son affiliated through the wife : 
the son of a man-iage according to the A'sura form : the son of a female 
given as a gratuity, [the relation of lineage] to both parents [obtains.]” 
Now the connectiou of lineage to the father, is the filiation as his son ; 
and such filiation proceeds from the sanction only of the J’ather ; nof 
from the act of adoption : for the agent of that, in this instance, is 
the wife. 

20. ‘ The4on by marriage,’ is^the son received with a pregnant 

l^j’ide (SahOdha.) ‘ The son ^iffiiated through the 
Explanation of his wife,’ is the son demanded by tltfe wife (Stri-ydchita) 

sTvaraavamTciLd ^ son obtained through the wife (Stri-sattaka.) 

ted. ^ ^ gratuity? Is one born 

on a damsel obtaiifed, as a fee at a sacrifice. The rest are obvious. 
Thus expounds ^tarasvami.” 


^nnatatians. 

17. As shown in the following text.] The text alluded tc»is the follov^ng of Y^ip 
navalkya : “The father protects her when a damseh The husband when married : 
sons in old ago ; on default of those kinsmen, a iWalc attains not independence. ” 

• 

19. Accordingly as appears from this aphorism.] In ‘the passage fron^ai^'^sha- 
dha the term ‘ pitroh* occurs. .This may cither signJy * to both fathers,* viz., the adop- 
tife and natural fathers or OjS trarwlated “to both parents*’ the fj^thor ^ind mother. 
To clear the ambiguity and confirm the latteV construction, wnigh the author adopts, 
he adduces the other aphorism ; “ ^lastly of the mother, &c.” 
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21. And in the case in question, the wife being mentioned as the 
^ r V 1 instrumental means, a primary author of the act, is 

the necessity of the obtained ; for otherwise, one accepted in adoption by 
prior sanction of the the wife, being son ‘oO such his mother [only], since 
hj^sband is mferri* connection, as lineage to her husband, would be 
wanting, his inconpetenc}" to perform the funeral 
rites of the husband would result; and no father existing, at his mar- 
riage, and so forth, the paternal family and other particulars must of 
consequence remain unspecified. 


22. If the case ir thus, then the assent of the wife is requisite 

The filiation how- husband also ; for the {>iir[)Ose [of such sanc- 

cver4«f one adopted, tion] would be the same ; [as that of the husband 

by ihe huabaud as adoption by the wile]. — Tliis (if alleged) is 

son of the wife is .r • iv. 

complete without wrong; for in consequence of the supenonty or the 

the sanction of the husband, by his mere act of adoption, the filiation of 
the adopted, as son of the wife, is com])lete in the 
same manner as her property, in any other thing accepted by the 
husband. 

23. Moreover Vachasjiati, “ Having ottered a burnt offering 

(Hutva) with recitation of the holy words, ho should 
ctoes^tlie^inabUiV unremote kins'nian, &c.^’ In this text, the 

of women to adopt indeclinable past participle ' Hutva,' (Having offered, 
from incapacity to fee.), in(ficating the govermiicnt of both verbs, b*^" 
perform the requi- the same agent, being used: the adoption by one 
Bitesacrameut. who may offer a burnt offering, (Homa) is 

valid: th^g|gu;§, women, from theii disqualification to perform such 
sacrament, are incapable to adopl.^’ 

24j. It must not be argued, that, since under a text of (^>aunaka 
Or if for this a employment of a })riesL is according to the ap- 

substitute be admis' proved doctrine, the " Homa” may be completed by 
siblo, they cannot his intervention : for although that were completed, 
perform the prayers. f;;} would the adoption [by th.. woman] he imper- 
fect, since she is not competent to perform the prayers requisite for 
the same. 

25. These Caunaka has specified; “And taking him by both 
hands, with recitation of the prci,yer commencing 
Which Caunaka Devasyatva, &c. ; having inaudibly re])eated the 
mystical invocation, “ Angad-augat, &c. having 
kissed the forehead of the child* &;c.’* 


21. And in the case in (|ue3tion. J That of the son adopted through the wife. 

24. Under a text of (^lunako ] The part of Qaunaka here alluded to, is subse- 
quently cited, V. §. 

25. “ Ang&d-angat, &c.”] These arc thc^initial words of a passage from the Vedas 
subsequently cited at length. “From my several hmbs, &c.” (v. Sect. 7, § 7.) 


V. infra. Scot, 5 , 3 15. 
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26. Nor does thus the want of power of Oudras 
follow : for, their ability [to adopt], is obtained from 
an indication [of Law], conclusive to that eilect, in 
this passage ^ “ Of Ciidras from amongst those of the j 
Cfidra class.’’* Va^hespati is. refatecl,, o ' ^ 

says: “Cudras are incompetent to ’affiliate a son, | 
from their incapacity to perform the sacrament of | 
the Homa, and prayer* prescribed Ibr adoption.” ' 


^ u d r a s however 
may adopt under an 
express passage 
which refutes Va- 
chespati, who denies 
their power as inca- 
pable of the sacra- 
ment and prayers. 


27. Since the [only] power of widows is fixed to be that of 
BuC the inability .pr<'l'e»ty during their lives, it is established 


applies to widows 
only, an<l not to wo- 
men whose husbands 
live ; in whose case 
the observance of 
particular solemni- 
ties, may he dis- 
pensed wuth. 


that they have not power to adopt a son. But it 
must not be affirmed, that it follows that in the same 
manner women also, whose liushands are livint;, are 
incompetent : on account of their incapacity to per- 
form the burnt sacrifice, pjayers, and so forth. For, 
by the leservation unless with the assent of her 
husband” ability to perform what is .principal [viz., 
adoption], being established, from their consequent ))Ower to perform 
what is subordinate [viz., those solemnities], tlie burnt sacrament, 
pra}’er.s, and so fortli, might be inferred. 'Jdierefore, since by this 
A text cited. passage fpof Avomeu and (^hidr.s without prayers”) 

a dispensation with res])ect to prayers, is established, 
the adoption [of the women in questionj would he valid without • 
prayers ; lilvo tlicir acceptance of any chattel. 


28. Besides, this part of the text, unless with the assent of her 
The doctrine of hushaiid” is an exceptive exemption from tlio gene# 

the antlior further ral prohibition, contained in the pa]'fr])receding ; 
supiiortetl. ^ woman either give, or accept a son ;”«and 

in jt, the assent of the iTiishand is the cause. .Therefore, the widow is 
inconqietcvit [to jjdopt] ; for, her husband being dead, since his assent 
is impossible, tlie exemption destitute of the cause [to give if effect], 
is without validity f and other means of dedueiifg. '^iier authority,] are 
wanting. Thus the doctrine of every writer is rendeied even consistent. 
» « • 

29. Nor must it bo argued, that this being the ease, [tliat is, if 

the widow may not adoY>t] her exclusion from heaven 
, would not hc obviated. For that, in the folloAving 
text, is declared by Manu to ho removed by devotion 
to pious , austerity. Like those abstemious men, a virtuous .wife 


2^nnotiilio». 

27. A di.<?|)onsati()i» with respect to prayers. | /r.iyors*hcrc must be coi 4 ( 8 icl^'reil, as 
used for the whole of the solenpiities. 


*' Caunaka subsequeatly cited at largo, v. JScct. 2, § 74 . 

24 
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ascends to heaven, though she have no child ; if after the decease of 
her lord, she devote herself to pious austerity.*'* Thus the whole is 
unexceptionable. 

One son may not 30. ‘‘ By a mail destitute of a son.*’ From the 

be adopted, by mere singular iiuiuber being heie used, it follows ; that, the 
than one father. same SOU must not be adopted, by two or three persons. 


31. But would not thus, the law as to the son given, and the 
rest, being ‘ Dvyainushyayanas,’ (or .sons of two 
tio?nu'iitbn^^ fathcis) 1)0 contradicted ? Accordingly, tliere is this 

passage of law, in the Prayogapari Jala. Sons given, 

pur<;jhasecl, and the rest, are s(»ns of two fathcr.s. Their marriage may 
not take place in eitlier family ; as was the case of Cringa and (^/aisira.’* 


82. It is not so : for, the state as son of two fathers, imports 
And refuted botli a natural and an ado}>tive father; and the 

prohibition regards two adoptive fathers. Thus 
there is no conCradiction. 


33. The substitute is of eleven descriptions: the son of tlie wife. 
The substitute for and tiie rest, according to a text of Manu which 

a son, is eleveu-hdd recites, Sages declare these eleven sons, (the son of 
as shewn ])y Manu. rest,) as sf)ecdied, to be substitutes 

for the real legitimate .son ; lor, the obsequies would fail ;^KriyaI()p‘U}.”T 

34. Of these, those arc substitutes by right even, who are 

..... related, bv containing portions of either, of the 

sub.stitutes Ityduhe- nusbarKi, aiid wjle; and tlic text, [ot Manuj intends a 
rent ri^dlt, other.s restriction [ as to thesu b.sti lutes not so circunrstancod], 
fnnn die authority Again, those wlio bear not such connection, arc sub- 
stitutes in vurtue oi pas.sages ot Baw. 


^ntnytalions, 

.*^1. As was the case. of ^ringa and ^aisira.] 'I’lic translator ha.s failed in discover- 
ing the partieular.s of the ease here leferpKl to. 

.‘h3. "rhe substitute is of eleven descriptions.] The following is the speeificaiioii of 
these Huccedancou.s sons, in tlicir order enumerated, by Manu — The ‘ Kyhatriy.t* oi son 
of the wife by a kinsman. The ‘ I )attrima’ or son given. 'J'he ‘ Kritrima’ or son made 

-“The ‘ ( Judhotpanua’ or son of hi hhoi origin The ‘Apaviddha’ or son deserted - The 

Kanina’ ur damsel’s .son -The LSaliddJia’ < 0 - .son received with a pregnant bride — ’the 
‘ Krita’ or sen bought - jdu! M^aunarhhava’ or son of a woman twice-married — The 
‘ Swayandatta’ or son self-given, — and the ‘ Caiidra’ or son by a ‘^udra’ woman. — These 
techiijcal terms are explaiije<l fully in Sir Win. Jones’ translation of Manu, Chap. 9, 
verses 158 to 179-- -But more extensive information wiil bo found in Chap. 1, Sect. XI of 
Mr. Colybr 'oke’s tran.slation of the ivlitakshara, and the coi>ioua and very valuable iiotcja 
subjoined. 


JVlanu 5, 160. 


t Manu 9, 160, 
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35, For instance tlie son of the wife, the son of an appointed 
X. ^ 1 daughter, the daughter appointed to be a son, the son 

■enumerated. uniiiarned daughter (Kanina), the sou ol a twice 

married woiban, the son received with a. pregnant 
bride, the son of hidden origin, aie principal substitutes, as partaking 
partially of portions [of the {lairj from their kindred, in* some instances. 
The second also their mother only, and in others in a small d(‘.grce, 

to l5oth parents. The# son given, the son bought, 
the s(ni made, the soil self-given (Dattatma), and the son vejected, are 
substitutes in virtue ol express texts of Law. Now, the term ' suVi- 
stitiite’ is applicable to both classes even, l>y reason of its fiequent use 
(in such general sense] ; in the same manner as in the passage, He 
places Bricks (Srishti)’* tlie term ‘ Si ishti' (intends bricks generalWJ. 


36. It has been said by Medbatitbi. — ‘‘ These cannot be substi butes : 
Medliatithi cited ^ substitute is Supplied on delect of the means of 
who denies t li a t Completion of an act commenced. — Now a son is no 
juloided sons can be such mecans, for, he is the primary object of the act, 
of the ])ro(iiiction of otfspring : Hence ^he term 
Putra (son,) applying even to the son of the wife, and other adoptive 
Thougli .so called, Hons, the designating these substitutes, is for the 
as being succcdanc- sake ol‘ shewing respect to the son of the body 
(Aui'asa,); for, tlu^ e,\|>ression ' suhslitute/ as current, 
'denotes a lesser d(\gi'eo of beiietit. the same extent, as the real sou 
can confer much beneiit, the others are unable.’' 


37. Tins must be canvassed ; for, the position to be ])roved, being 

^ , ibis, that the sons givtui and tdie rest are nob sub- 

Doctnne ot Med- ^ . , . , 

hatitlii canvaswed. ntitutcs ; ttie cause a>signed, VIZ., the m)t being the. 

means of completing tlui act, of the ju'oducticjai of a 
son, doe.s not apjdy to the persons alfected by the point to be proved : 
since tliQfeje, as they already exist, are not liable to be produced. 


lAnnolalioiuj. 


35 . In tlic Hame yjannor as, & #.] Allusion is here made, to an tdaboratc, and oh* 
scure disijiiisiiiun 014 tTic ]‘n^^-^a-.o' f r'un tln^ V(*das <jiiotcd, which forin.^ the 1 7 th topic, 
4 pi chapter, 1st liooTi of lip- M sm’' ms‘ . It is tliere jiroposed, as the subje ct tor 
discussion, whether the passage in <jUcslion, contains a precejit in itself; or is merely 
conlirmatory of a prec’.ept conveyed, in some oilier pas.sage. The latter position is dc- 
oonsirated, #0 bo the correet one : and it is shewn, in the eourse of the argument, 
that ‘Sri^lilT oceairving in the passage, does not mean ])arlieular hnieks. at tii^ laying 
of whieh, for an altar and .so forth, ‘ Mantras’ in whhdi that term («rieairs, arc read; but 
brieks in the general, since the tiU-m is frequently u.se<l in siu^h general sense. 

I?(). A substitute is supplied.] 'J’lie reatloi*is referred to a subseipieut note to §-l7. 


Means of coinpletion.] 4^10 JSausent term so rtiidered is Anga. 
Logic, it signitlc.s the materials, or means of compViting any work. 


In thj language oC 


37. This must be convAssed.] Nanda randita assumes Ufe argument of Medhalithi 
to be this— A substituto is .supplied on defect of the means of completvig*aif act com- 
monced .‘—adopted sons are not Substitutes, because a son (real (w adopted)Hieing the 
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And furtlier ooii- 
tro verted. 


58. Again, in the precept, enjoining the production of a son, the 
son, being the object to be produced, is no means of 
cornpletioTL But this is the case in respect to, that 
])ieccpt only, not an} other ]>recept. — For, from pas- 
sages of scripture such as, (“'or he is absolved from debt who has 
issue, V. tj 6) this precept resulting, *Lct him procure absolution 
from debt througli a son ’ it is established, that the son, as being the 
instrumental e;<use of such absolution, is a ineaus of completion : and 
tlie instrumentality of the son. is even expressly declared by Manu, 
in this and other }>assages, ‘‘ Bv a son, a man conquers worlds, 

(V. § 18.) 


,59. If this bo tlu' case : tli^n ibere may be for the sake of attain- 
Aii obiection <lis- i^bg immortality, and tlie solar abode, a substitute 
roymb.d an iiniiKX' for a grandson, aiul grcat-giandson — Be it so: weave 
ill no- wise afleetcd. 


K). ]\or docs an identity of precept i’ollow', fi’om botli, [viz., the 
AruHtiM]'! of op. ]>i'ee(q)t enjoining the pro(luct ion of a son, and that 
poiiont, aotioipatod directing the attainment of r(Mh!mption from debt, 
jvud rctutt'd. tlirouph a son] liaving a, eommon result. I'or, in the 

sanu^ ])recept, the two instrumental causes, (oonnnbial interc<')ni’se at 
due season, and a son.) and their several ctfects (a son and ledemptiou 
from debt,) cannot 1 h^ included : and were they, three contradictory 
things would become two. 


Aiinotatioiir,;. 

object of tlic act propo>!<;Ml (viz., the production nf a son, ) is no coinplctivo hicumh (('iiber 
primary ('v as a suli.'itiluic). - Ac<'ordiu;L;ly (if tins bo tlio momiinL; <.»i Mr'dlialitln), he 
correctly states that tie; rcaason assi;.jiied, do('S not apply to^the adopted sons, or ]»er'Sf)T»H 
jitJeeied )iy tbe ])oiiit to b(^ jtroviMl : uh tho.se alrcudy existing, nro not li;d»lc to Ix'. pro* 
duced. ' - Mcxlluitithi subjeuns lloju.a' tlio lonn l‘iilra (son) apply in-.'; even to ibe sou of 
the w ife and otlu j' ado])tive nous, A'c ” cpiiis jiassayo oives colour to t!ie const I'lict iou, 
assumed ])y Xaudn, of .‘lio arynmeut of the antlior mentioi .'d : yet, the, following 
syllnyism <o\hil»its a prefei-able, if not, the inort; ob\ iou.s sense »,f the. arj^iimeiit in piics- 
tiou. — A sii Institute; is supplied for the delimtuit means of an act eomni(.‘.n(a*d. — the sou 
(](‘oitimat(i j, b(»inb the object of th<‘ act jnopuK-d (vi/., the pi-odm in^ a son), is no siieh 
means — ddicrefoi-e, sons given and the r(‘st eaniiol he snhslitutes for tlu^ real legitimate 
aon. Nanda lu'wever, rests his refutation (jf the doctrine of MtsUiatithi, by shewing iu 
the following S(‘etiori, that a son, though ju»t th<' means of eonipli ting the production of 
SI fc(»n, is }i<»wevej', tlie means of ac'coinplishing am-iher act, ami c*<nist;(|iiently there may 
l)<; logically a suh.stitute for a son, as such jiieaiis. 

The persons afleeted by ibe ])oint to lie jiroved. j d'he single Sanserit term ‘ I'aKsh^’ 
is rendcTcd by this eireumhjcution. In tin; language of logic it sign! lies, the ]»arty or 
object whose (p.ialit> and so forth, w’ould afleetcd hy the jiositioii to he jiroved. 

40. Nor does an id.,iitity of pnutept follow, j The authoi; here anticipates an 
argument of an opponent. If the Avo prece[)ts, from imjilying the same result (vi/ , the 
avajuisition of a son), are identical ; the argument of our author in § IhS, wmuld not hold. 

Three contradictory thing" would become two, j That is, if the; twm camses, and their 
two efl'ee4;s, .^jie( itie<l in the text, be includeil in the same precept, they wamhl be blend- 
ed into one eanse, ami oru’ cflect : and in this manner, three contradictory things, (viz., 
4ru>nnubial intercoui\.e at lue sca.son, a son and redeijU)tior from debt,) would hoconiv. 
tw'o. — The ^wo causes and their two eflects are enumerated only as throe ; because the 
son is me^Uion’cd, ajj the cflect of one cause, and the clause of the other cGfcct, 
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Correct conclusion 
deduced. 


41 . Conseq[uently, the son being the instrumental cause, in an 
act, the object to result from which, is absolution from 
debt: on his failure the son given, and the rest may 
without rej)ugnancy, be .substitutes : in the same 

manner, as [at a sacrifice] where the 'Soma' pliint is wanting, the 
* putika* is a suVistitute. # 

42. This even is made obvious, by Manu [who says.] “For, the 

obsequies would faiT' (V. § 33.) Because the failure of 
pa'ssag^rfrom Manu^ these would ensue; if on default of a legitimate son, 
the affiliation of a substitute might not take place. 
Ob.'^quies, are funeral rites, con.sisting in presenting oblations of food 
. , . . . and water, and so » forth. In the same manner by 

Atri also [it •is said]; ‘^For the sake of the futeral 
cake, water and solemn rites” (v. 3.) Thus the whole is unimpeach- 

able. 

43. 


Prohibition by 
Satydahadha of the 
substitute for a son, 
noticed and %*ccoii- 
eiled, as being parti- 
tMilar : not general. 


There is no .substitute for mastership, a wife, a .son, a coun- 
try, time, lire, the divinity, an act ayd word, &c.,” as 
for also the exclusion of the substitute for ^.son* by 
this text of Satyashadha; that [is propoun<]ed by the 
antlior], after having authoiized to one, having no 
son, a substitute for the same (in such passages a.s 
that siibjoined,) for the sake of obviating, the recital 
vpf tile benediction [therein alluded to]. “ He recited, for offspring, that 
benedictory piayer called “ Jyotishmati.” Accordingly, there is this 
passage of levealed Law. “ He, to whom no son may have been born, 
.should recite for offspring, the prayer commencing ' Jyotishiuati.’ ” 

So ill the Saman Veda* in the part treating ojj father atfd 

’ The fal ‘ 


44. 


son, after having by such jias.sage.s as 


father of 


author, c()idirmcd by 0110 sacrifices, &c.,” authorized, to one destitute 

a parallel in.staucciii of a SOU, the substitute for tlic same : [the subsequent 
the Saman#Vt3(la. * prohibition] is iiMiant to avoid, such particujar pas- 
sages; but not inte^ided to exclude, in every case eyeii, a substitute for 
a son ; for, that would contradict tlie following and other passages of 
recorded Law : “ A substitute for a son must be adopted,” (§ 3.) “ To 
be substituted for the real legitimate son.” (§ S3.) 


^uuolaiions. 

4i. VVhdlrc the Soma plant is wanting, &c. j This is in allusion to the following rule 
in the Vcifas. — “Should ho ho unahlo to procure the Soma, let him 'cut tho pTitika.” 
This rule forma tho siiVijcct of an elaborate dis(]uisitron in the 13th*topic, 3rd section of 
the (>th Book of the Mimansa of Jaimiiii. 

4?. That [is propoundetl by tlic author], afjcr liating authorized, &c.] Kanda Pan- 
dita assn rues that the prohibition, of a substitute for a son, by Satyashadha, here noticed, 
is only with reference to the pjlrticular passage recited, by which, that author had 
previously authorized, such substitute for tho partfcular purpose therein crmtciiiplated. 

For the sake of obviating,* &c.] A different reading of this passage in tho original ia 
fcfiind : ‘ aviravansana’ insteai of ^ fyira-vansana’ — If the latter be cofrect, b'dii^^h it does 
not appear to be,) tho translation should be, * for the sake of obviating the apfehation 
of childless. ’ 
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45. It is next deliberated, whether this substitute for a son, who 

r.- is ordained, is so, in virtue of, the precept enioininff 

posed as to the pre- production of a.son, or that regarding the luneral 
cept in virtue of obsequies. For, allusion has been made, as to both; 
which the substitute instance, with respect to the precept to produce 
a son, by the nrst part of Atri s text. “ J3y a man 
destitute of a son only, a substitute for the same, must always be 
adopted,’' — and with respect to the precept regarding funeral obsequies, 
by the concluding jiart of the same text : “ For the sake of the funeral 
cake, water and solemn rites.” 

46. Of these positions, the first is not correct: for, there can be 
Not- by that, substitute HI virtue of the precept to produce a 

directing the produc- SOU; as the SOU, by reason of being the object to be 
tion of a son. produced, is no means of completion. 

47. Neither is the second accurate ; for, a contradiction would be 
Nor that regard-, involved. The substitute for a son is ordained for 

ing pie funeral ob* one having no male issue: but not funeral obsequies 
sequies. perfoi ined by such person : and etequial rites, the 

agent of which is a son, [are ordained]; but there is no precept 
executed by a son, directing a substitute on his (the son’s) account. 
Nor is there a substitute for an a<rent. 

48. Or it also maybe affirmed that the substitute is siippfied, 

An adversary’s respect to being an agent, in the [lerronuanco 

mode of rccoiiciljng of the act, but iiot hi resficct to enjoying tlie fruit; 

same manner as in the case of the d<uath of 
■ either of the sevenfeen priests engaged in a sacrifice 


SnuDlalions. 

47. A contradiction would be involved, &c.] The translator is far from conlideiit, 
that, he can satisfactorily illustrate tliis very obscure part, of which dilferout readings 
occur. To render it however, at all intclligilde, the following inaxiins of Hindi! JiOgic, 
must he premised. -‘There can he no Mibsiitutc f<u- the ag<’nt., or o)»joet of an act : but 
only for its materials or means of completion ; .should these, or any of them bo wanting, 
a substitute for tlie same, can be constituted by the agent only.’— Now, if it is asserted, 
thatg the substitute for a son, is onlained iu virtue of a ])reeept diiecting the perform- 
ance of ohsefjuies, it must he aHirnuMl, that, the p raon, for wdiose sake, the substituto 
is sujiplied, and the performer of the oh.se(jine.s, arc the same — hor, the per.son, for 
who.se sake, tiie suhstitiitc i.s supjilied, is the individual, wlm constitutes the suh.sHtute. 
Now, as an agent only, can constitute a substitute for the means of completing hi.s own 
act; it foQow.s, that the individual in (juestion, would be tho agent of the obscMjuios. 
But these are admitted, to be distiruit persons ; and thus a contradiction wauild be 
involved. Accordingly, tl ?. antbor with reason says, The sulxstilnte for a son, &o. 
Moreover, a son, being the agent of the act, enjoined in a ]>recept, directing the per- 
formance of obsequies, tho author further refutes the doctrine, that a sou is firdained, in 
virtue of that precept, by adding, in allusion to the riaxim above specified, “ Nor is 
there a substitute for an agent.” 

48. Or it also may bo affirmed that] The author anticipates, that it might bo 
alleged in support: o'* the position, which he controverts, that a substitute 'might be 
suiipliedj-inyirtiie of the precept proposed, merely as the performer, of the act required : 
as iu the gseie fflluded to in tho text. 
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(Satra), a .substitute is supplied, with re.spect to being an agent in the 
act : so also, in the case in question. 

49 . This also is wrong -for, the cases aib not parallel. In the 
Aud controverted. '««tance of tile sacrilice, tile substitute is for one, by 

whom an act was commenced : But \n the case pro- 
posed, since the act’s coinmenoernent even, (bein^ coinpletely non- 
existent,) is impossible, how can there be a substitute ? Nor is the 
commencement of an flct, by a substitutef admitted by one versed in 
logic. ‘ 

50. Or it may be next alleged that tliere is a precept regarding 
AnWicr mode oblations ot tood, and SO forth, performed only by one 

anticipated aud re- having no son, at his own funeral repast (Qraddha), 
taking place during his life. In virtue of this only, 
is a substitute [ordained]. This is likewise incorrect: for, if [in this 
case] there might be, the substitute fora son, the precept itself, regard- 
ing the funeral repast to take place during the life of tlio individual, 
would 1)6 of no etiecr. — Besides, himself being the agent, in tlie per- 
formance of the funeral repasr, taking place during his life; tlie sub- 
stitute would be even lor himself, not for the son : since the sou [in 
this case] ib)^not tlio agent. 

51. Therefore, in virtue of the two precepts first mentioned. 
Conclusion, that in tlicre Call be no substitute lor a son. Moreover, the 

Vrtue of neither of assigning also as a reason, For the sake of the fane- 
theprceeptspropoL. ral cake^, water and solemn rites” 8) would be 
ordained, supported inapposite ; lor, it woul([ not a})]dy, to the person to 
by an arguTuent ap- be alfected hy the point to be proved. It has 
plicablc to both* aJi'cady been said, that exequial rites, performed hy 
the man having no son, are not suggested.^ 


^nnotaiion. 

51. Moreover the ^signing also as a reason, &c.] 'fhe following is hazarded as an 
illustration to this obscure part. — .rhe author adverting to the text of Atri (^3), by 
which the constituting a substitute for a sou, by one having no male i.ssue, i.s enjoined, 
proposed a discin^iou, in respect to the particular prcct,‘pt, in virtue of' vlvieh. suck sub- 
stitute is ordained ; aci^irdingly, lu‘ suggests and rejects two, viz., tliat which enjoins 
the production of a son^ aud ihat wlTich, liirect.s the pcrforijuigce of exequial rites ; and 
he here uses an additrit^jal argunieui, to sup])ort the rejection. Jf it be held, that 
first of these precepts^ be Uial rcnuircii^ then flic ‘ 1‘aksha’ or individual to lie allocred 
by the point to be proved, is the man waiitiug a son ; tiie },)oiiit to be proved, hi.s oldiga- 
tory ju'^'diietimi of tlic sanu.^ ; and tlie reason (that used by Atri), ‘ on ae.euunt of 
exequial ri^es. ^ If the second be regarded, as the precept; the ‘ Pa.ksha’ and ^;eason 
would be the same, as in the first sup]>osition ; and tln;poiut to be prove*l, Ins obligatory 
adoption of n substitute. Now it is rule of Logic, thai the mason assigned,^ sliouUl bear 
on the person affected by the ])oiut to be pri>vc<l, and this is wot the casein either of 
these suppositions. To be so, such person (hero the imm wanting male issueq, sliould bo 
the performer of tlie exequiai rites : hut it has been shewn that he is not — It i.s to bo 
feared, that the author’s extravagant aireetatiou of logic, has here illuded him into an 
error. — His argument is good, on a supposition, thaW.ho reifson in question illogical, or 
one of the premises of a syllogism. — ft is obvious, '•hoivcver, that it is not so, but is 
rajfher used as a cause or motive. ^ 

^.V. Supra § 47. 
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52. The question is thus solved: “By a son, a man conquers 

Difficult solved &Lc” In virtue of the precept, implied in this 

»iul a precept shown other texts, and supported by confirmatory pas- 

in virtue of which a sages, (such as “ Heaven awaits not one destitute of 
fK>n IS ordained. ^ riou”) ; Oil failure of the legitimate son, the son of 
the wife, and the rest, aie ordained to be, the eleven-fold substitutes; 
and in the precept alluded to, an act being rei^uired, to operate inter- 
inediakly, in completing the state of Heaven, anJ the son, severally, avS 
the effect to be jirodiiced, and tlie efficient means: it is added ‘‘For the 
sake of the funeral cake, water and solemn rites.” 

53. The term ‘alway.s’ (§ 3) signifies, that in the present case, no 
luiprtoi the term definite period is required, as in such cases, as [that 

^always’ iiiAtri’.s eon teiii plated in this passage] “ The barren woman, 
text shown. eighth year, is to be .superseded.” 

54. The funeral cake] the ‘^Iraddha' or funeral repast. — Water] 
that is, the presenting water in the two united palrna, 
and so foi tli. Solemn rites] meaning, rites iu honor 
of tlie deceased, cremation and the like. These arc 

the cause (hetu) : 

55. The rea.on, oeea.siordng the adoption, is the cause. This, 

. ^ fr< m being used in the singular number, shows, that 

tioii not iiecesaary, tiiese ci'reiiioines eollecliveiy, are the cause, and not 
for each exeiiuial individuaU}' ; and (•onse(]nently, the meaning is, that 
ccrciiioijy, there is not a distinct affiliation, severally for each; 

but one adoption only, on account of the whole: for, on default of a 
son, tlie failure of the oblation of kod, and other rites, is the con- 
sequence. 

5G. Accordingly, Manu says “Sages declare 
these to be substitutes; fur, the obsequies would fail 
(kriyaropat).”* Here, this part, “for, the obsequies 
would fail” is a reason, subjoinec' on a Tiegativo 
hypothesis : “ The meaning is, — because, if there were 
no substitute for a son, the obseipiies would fail.” 


Other terms ex- 
plained. 


A a confirmed by a 
phrase, from a text 
of Mami. 

Which is explain- 
ed. 


^nnolatious. 

® 52. Ill virtue of tlie precept, implied in tlii.s and other texta, &c.] The author hero 
shew.s a precept, in virtue of which, the substitute for a son, is ordained ; to which, 
none of the objections, made to tlie two first suggested, apply. — lu the first pkee, in 
the precept, enj(»iuiiig the conquest of worlds by a son, the son is neither the object or 
the agent ; but me means of the act ; therefore, there may bo a substitute for a son, in 
virtue of this precept ; again, the objection just made to the two precepts, first suggested, 
docs not apnly to this pi jcept. Here the ‘ Prakava’ or person atl’ecteil by the point to 
be ju-oved, is the son ; that poi it, that he is an efficient means for the conep'est or 
attainment of Heavens ; the reason, of courao as before ; and it here, accurately applies 
to the Paksha : that person, ami tho performer of tlm jtxequial rites, being identical. 

55. Tnis, from being used in the singular number.] Atri has in his text pindodaka 
kriyahetol)’ traiiHlated, * for the sake of the funeral cake, vater and solemn rites.’ — Here, 
‘hetoli’ (‘for the sake’) the fifth or ablative ease siiigula**, of ‘hetu’ a cause. • 


* Vide supra, § 3‘2 
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57. Or, there may be this disjunction, [of the compound term 

^kriyalopatf knya-f-] alopat — alopat, would then 
tioiiT/ it'suggested. ablative case; nsqd after the rejection, 

ot the indJjclinable past, participle, formed by the 
affix ‘ lyap */ The meaning is, — for the sake of preventing a failure. 

58. “ On failure of the son, let the wife be, &;c./’* although, by 

Though the wife, passages, the capacity of the wife, and 

and the rest, may oj^her [heirs] also, to perlbmi the obsequies, is de- 
perform ohsequies : clared : Still, it iiiust be unquestionably affirmed, that, 
fonned by thcmi,^arc authority of such passages, as this heaven 

not so beneficial as awaits not one destitute of a son”), the mansions of 
those executed by a the happy, s.ttainuDle by obsequies, p^erfonued *by a 
son, are not acquired by sucli rites executed by the 
wife, and the rest. For, otherwise, the wife and other heirs, of one 
destitute of male issue, being competent to perform rites, which would 
be equally effective; the specification, of failure, [of the son], would be 
unmeaning ; as an alternative results, from such equabt}". 


59. Hence, for the acquisition of some particular Heaven, to be 
attained f>y obsequies performed by a son, the sub- 
stitute for a son, is indispensabU?. And, it is said by 
Medhatithi, “Now, as for the assigning there, the 
first gradation to tlie legitimate son, that, is not pro- 
ductive of any tcm[)orai effect, [but, on account of] 
excessive spiritual beneiit : to tlie same extent, as the 


^nnatafions. _ 

57. Or theri! may b« this disjunction, &:c.] In disjoining the compou.n(t term 

‘ kriyrilopat,’ occurring in the^text of Manu (§ kriya + iopat, or kriya + alopat, may 
bo .obtained — For, by tiie. rules of orthography : kriyaiopat would bo equally produced, 
whether lomit, or aio^jVfc, were subjoined to kriya -.—that is in the first case, no perrnu- 
tatiou of letters, wo^ld take place : and in tht; second, a single long a would Itc substi- 
tuted for the tinal long a of kriya, and initial short a of alopat. Accordingly, the author 
after preferring that mode of construction, by wliich ‘ lo])at’ would be road, here indi- 
cates tile other, Mhich w\)uld give ‘alopat.’ This latter, is in fact, that adopted by tlie 
scholiasts of Manu. ^ ^ • 

Used after the refection of the indeclinable past participle formed by the affix 
'lyap.’l d’he tevin ‘ in th.e text, is used, to denote tho.-partieiple, of whioli it is 

the grammatical affix*. jtsTirst aud last letters are servile. The author alludes, to#au 
emeiidatory rule of l>^Vtyayana, on 1‘aniui, ii-;i-*28~-t]ic result of Avhich, is this,— -If a 
inode of expression, composed of an objective or aeeusativc ease, and the iudeelinable 
^articip^"' endiug in ‘lyap,’ might have been used, but is lejccied : and the ablative or 
tilth case b') adopted ; it denotes the object to such participle. — Thuti^ “ he bee» from 
the top of the house (pras'.idat)” that is : “ having luoiin ted (aruhj^ux), the top of the 
ht>usc, he sees.” In the same manner, the author regards the ablative case ‘alopat,’ 
where, the second mode of construing the term kriyalopat, ticcurriiig in Manu’s text 
(§ 38 j, I may be preferred ; thus, “ sages dcclijrc, — * — on account, of preventing, a 
failure of obsequies (kriyalopat) that is, — ‘having intended a prevention, of a failure 
of obsequies’ (kriyalopam-ude<,?ya). , 

58. As an alternative result.] The rites migld, be indifferently perform* d,* by the 
«oD, or wife and other heirs. 

* • • * 

* <Jankha. The sequel is thus “ [The performer of the funeral rites] ; 04 her default 
the whole brother.” • • 


Contdusioii that a 
substitute for a son, 
is necessary for a 
spiritual effect. 

Medhatidii on tins 
subject noticed. 


25 
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legitimate son, can confer much benefit, the others are unable — and 
‘ substitute^ as generally accepted, implies a diminution of benefit/* 


60. Kriyalopat.] The ' kriya (fr act, here alluded to, is from 
‘ kriyate/ wliat is done : — the piecept [by which 
it i.s enjoined], ‘ olYspring’ must be produced.’ Lot 
there be no omissioii (lopa), of this. — Tl)is prece])ti3 
peremptory : in some manner, or another, it must be 
accomplished, by the householder. Of biie offsy)ring 
alluded to, the real legitimate son is the lirst in rank; should such not 
be acquired, these descri})tions of sons [that of the wdfe and the ryst], 
must be reM^rted to.” — This interpretation by that 
author [Medhatithi] alone, must be canvassed. It 
is said [by him], that, the precept dii*ecting the adop- 
tion of the son given, a!id the rest, is a .substitute 
for that dit ecling the ])rocreation of a son ; or ])er- 
haps that the son given, and the rest, are the substitutes for a legiti- 
mate son ? * 


Interpretation by 
that author of the 
phrase ‘kriyalopat’ 
cited. 


An?! canvassed : 
either of two mean- 
ings attributed to 
the author ; 


The first shown to 
be inaccurate. 

The second also. 


61. Of these [supposed meanings], the first is not correct : for, the 
substitute of an act, is forbidden, in the passage “ of 
tbe divinity, fire, a word, an act, Neither, is the 
second accurate; .since it would be at variance, with 
preceding passages [of the same author] ; sindi as% 
These [the wife/s son, and the rest] cannot be .substitutes, &c.” 36). 

For, in this passage it is declared^ thci*e can be no substitute for a son : 
as a son, by reason of being the object to be produced, i.s no means of 
completion. 


62, Therefore, from the term Mcriya (in the expression ' kriyalo- 
pat’],* the precept to produce a son cannot be infcr- 
Correct interpre- contrary, funeral rites alone must 

* kriya’ shown. understood ; on account oi unity of import with 

the text of Atri, wliich expresses : “ For the sake of 
the funeral /*ake, water and solemn rites.” It would be useless [to 
enlarge.] 


Annotations. ? 

60. Kriya or act, &c.] Medhatithi, the author of a commentary on Manu, explain* 
the term Ifriya^ occurring in this phrase, as signifying the act of acquiring a son. 
This is co^ntrary to th interpretation of other scholiasts, and general acceptation : 
according to which, in this and similar passages, it bears its secondary sense of, * obse- 
quies’ or ‘ Solemn rites,’ &c. 

Ey the householder.] The G . ihi or householder, is the second of the orders or 
stages (a 9 rama), prescribed for t!ie devout. These, are thus enumerated, in Mr. Cole- 
brooke’s translation of the Kosha of Amara Sinha — Isi. The religious student (Brah- 
machjiri) who has received investiture, and is unmarried. —2d. The householder (Gv ihi) 
or marribd»man. — 3d. The hermit or anchoret (vanaprastha.) — 4tli. The mendicant or 
ascetic (Bhikshu). 
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G3. ‘ Pra 3 ^atnatas* (resource)]. The affix ‘ ta^il’ of the fifth case, 

. is used to form tliis word, for the sake of agreeing in 

Atri’sTcxt reTume^d construction, with tlie preceding terms “ yasmat tas- 
mat” (vvithVsoine one) : ai^d consequently the mean- 
ing is, that by some one resource (or mode) whatsbever, a substitute for 
a son is to be affiliated. — And, though in that text/an^^ I'esource in 
general, is mentioned, still, siiice eleven descripiions of sons have been, 
ordained, eleven res()wrces only are reco^dzed. 

G4?. “Sons of ♦many de.seriptions, who wore made by ancient 
saints cannot now be ad on ted by men : by reason, 
Tkcsoii giv(-n,aiid of their deiiciency, of power, &c.” On account of 

Ln, '^howoAcr!"“aro text of Viliasoati, ati.l because, in tins passage, 

now only iuliriittcnl. (‘‘There is Tc) adopLion^ as sons, of those, othei' than 
the son given, and the legitimate son, &c.”) Other 
son.s, are forbidden b}^ Caaunaka; in tlic kali or present age, amongst 
the son.s however, [who have been mentioned,] the son given, and the 
legitimate son only, are admitted. 

65. The term “given” is inclusive also, of the son made, 
(kritrima) on jvceount of a text of Pina(;ara, on the 


Term ‘ given’ illiiH- 

o” expresses, “ The .son of the body, (auiasa) 

Para-vara. the SOU of the wife, also, the son given, the sou 

• made, &e.” 

CG. Nor, is it to bo argued from this, that, 
0 fthcTif"aZ 5 ma p age, there may he the son of the wife 

not prove that such |technic<uly s.) called] I for, such is iorbidden, by 
son in fts technh-U the mere [)rohibition, against tbe a[)pointmenU»ia 
sense may now ex- that age, [of a wife to raise issue to ffier husband 
by another.] • 

67. Should it be contended, that, therf an option would proceed, 

^ , * from the wife's -son, being ordained, and forbidden 

Contrary argumeift , P • r 

of an adversary an- [by oiliereiit authorities]. It IS wrong, tor many 

ticipated. objections would be the consequence. 

68. Again, if it Ije asked, in what light then, the'jneutiou of the 

son, of the wife, in this passage, [must be regarded]? 

And the mention reply, as an epithet of ikirasa, (tlie son of the 

body). Accordingly Manu says: “Him, whom a 
^ man has begotten on his own wedded wife, let him 
knov. to the first in rank, as the son of his body, (Aurasa).” 


occasion of treating on the law of the kali age, 

?-> O' 


The mention tliero 
of the wife’s son, does 
not prove that such 
son in fts techni(”d 
sense may now ex- 
ist. 


gtimotations. , 

^3. The meaning is, that, liy some one. resourc#, &c.] The author presently will 
apparently forget this his interpretation of tlie term prayatuatas, occurring in Atri’a 
text. In Sect. 4, ^ 21, he suggests, that, the same word^iu a text of qaauiiaka, may 
signify ‘ on account of the distress of the adopted : viz., the want of inal# is^ue. This 
he confirms by referring to the text of Atii ; theiM>y indicating that the word in ques- 
has there, a similar import. * ^ ^ « 

67. Many objections.] In the original ‘eight’ occurs; a definite, for 'indefinite 

number. 
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Who is to be adopted 1 


Ttules regarding 
the adopted son. 

Topics suggested. 


1 . or these two : the rules regarding the ' Dat- 
tfika/ or nd opted son, are novv^ propounded. The 
three noints, on this subject, to be considered, are, — 
who is to be adopted i how qualitied ? and in what 
manner ? 


As to the first of these points, Caaunaka has declared ; “ the 
adoption of a son, by any Brahinana, must be made 
from amongst ' sapindas’ or kinsmen connected by 
an oblation of food ; or, on failure of tliese, an 
' asajiinda^ or one, not so connected, may be adopted : 
otherwise let him not adopt.’' 


Caaunaka cn the 
Bubject of the first 
cited. 


Import of the term 
* sapinda who may 
be of the same, or a 
a different general 
family. 


'From amongst ^ sapindas’.’* — Tnat is, from 
amongst such kin.smen, extending to the seventh 
degree inclusive: ami the term being used in its 
general sense, it follows — ‘from among such kins- 
men belonging to^the same or a diiferent general 
family (gotra).'* 


4. Of these, with respect to the being of the same general family, 
this text of Vrddha Gautama, is an authority — “ The 
purchased, and the rest, who are adopted, 
from those of his own geneiai family, by observance 
of form, acquire the state of lineage (goiratu) [to the adopter]. But 
the relation of sapinda, is not included. 


5. State of lineage (gotiata) [that is, the condition of offspring 
(sanlatitva) ; for, a [lassage from the Kalika Purana 
The term ‘ ‘ gofcrft- — “Sons given, and the rest, tliough sprung 

. 1 ^ imc, lu erpn. seed, of another, vet being duly initiated 

[by the adopter], undev his own family name, become 
sons [of tlie adoptive parent]”— and in the Trikanda or vocabulary, 
of Amara Sinha, tiie terms ‘ santaci,’ and ‘ gotra,’ai e exhibited with 
others, a.s synonyms signifying ‘race or lineage.’ 


3^nnetatian$. 

4. The text of Yrddha Gaut^^maj. Kilakautlia, in the Yyavahara-Mayiikha 
denies the authenticity of the text ij noted. 

5- Xnd the Trikanda, &c.] In the text, a verse from the TfikAi.\da is cited 
at large.' 
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6. Nor, by the term ‘gotrat^’ is connection by 
the question the same general family, declared : for, the declaration 

might mean connec- would be unnecessary, as that connection is obvious, 
tion by family ref ut- from the affiliation, taking place 'only , from amongst 
® ■ those of the general family, of the individual himself. 

7. But the relation of* sapinda is not included’' — By this, 
in the case of the affiliation, of one not being a 
‘ sapinda,’ such connection, as extending to both the 
fifth and seven tli degrees, is barred. * ' 


Import of the close 
of the text in§ 4. 


8 . 


Authorities as to 
the adoptiou of one 
of a dihercut family: 

Mauu and Vihat 
]V!anu. 


With respect to the affiliation, of one, belonging to a different 
genera] family, the following passages, severally, 
from Manu, and Vrhat Manu, are authorities.^ '‘A 
given son, must never claim the family, and estate 
of his natural father, &c.^ “ Sons given, purchased, 

and the rest, retain relation of sapinda, to the 
natural father, as extending to the fifth and seventh 
degrees: — like this, their general family, [which is] al^o, that of their 
adopter." 

9. That, which has been explained, is the primary class : in case, 
Subordinate adoption] cannot be made from this, the author 

ckss'^propoundol ^ [Oauuaka] propounds a subordi nate class ; on failure, 
of these, an ' asapimia/ &;c." ' On failure of these,' 
that is of the sapindas, or kinsmen connected by an oblation of food, a 
person, not so connected (a sapiiida), must be affiliated. 


10 . 


Wbich may 
be sub-divided. 


also 


Those not sapindas are kinsmen beyond the seventh degree 
and persons not allied at all. And tln^Stj also are of 
two descriptions : those belonging to the sam^, and 
those belonging to a difTe^ent general family. For 
this alsc»the pas^sages before cited are authorities. 

11. Of wliafrhas preceded, this is the abstracted meaning. — TJbo 
Result deduced ' sapinda belonging to the same general family, is 
from what has pre- the fii’st [in rank]: on failui'e of hirr^ sdich kirisman 
of a diffciient general family. 


ceded. 


12. Although the sapbida^’ of a different family, and a person 
of the sanie family, but not a sapinda," are both 
equal with respect to their severally wanting a 
quality pos.sessed by the other : still*, howevbr, by 
reason of propinquity, the individual deriving his 
claim, from the connection as sapinda, is pi'efer- 


Sapioda of a dif- 
Xerent family prefer- 
able to one of the 
same family, not ji 
sapinda. 


ginnatatmn 

8. Passages severally, from Manu, and Vrhdt Manu]. The authenticity of that 
attributed to Vrhat Manu, if? denied in the Vyavahara-MayiikJ^a. , # 


^Manu 9,142. This text is subsequently quoted at large, v. infra. Sec.* ^§6. 
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able, to him claiming by family ; and hence it is, that though of a dif- 
ferent family, a “ sapinda’ even, from the family of the maternal grand- 
father, must be adopted. 

13. In every case, on default of a sapinda,’' one not related as 
such, is to be adopted : of this description, the kins- 
con^nueT^ result, allied by a libation of water (sodaka), to the 

Iburteenth degree, being of th^ same general family, 
is the nearest; — On failure of him, one not so aided, but of the same 
general family, to the twenty-first degree ; and on defect of such also, one, 
not belonging to the sariiL; general family, and not related as a ' sapinda/ 

'"lA Sakulya has declared this, Let a regenerate man, being 
destitute of male issue, adopt as a son, the offspring 
Confirmed by Sa- t sapinda’ kinsman : or next in order, the son of 

one of the same general family (sagotra) : on defect 
of such, let him bring up one born in a different general family.’^ — By 
the 'expression ‘sagotra/ those allied by a libation of water (sodaka), 
and belougingto the saniegeneral family, are included. — Now, in this text, 
the proximity [in order], of each successively, is particularly shewn. 

15. Vasislitha, also propounds the same — 
Vasisbtba also. '' should take an uiiremote kinsman or near relation 
of a kinsman, &c.’' 


Illustration of the 
passage cited. ‘ 


16. The construction of this pa-^sage is thus. He is an unremote 
kinsman, who is both a kinsman, aiid in a near 
degree ; — meaning, a near ‘ sapinda.’ — Now, propin- 
quity is of two descriptions, — by belonging to tlio 
same general family, — and by the interventiun of few degrees. Of 
those allied by propinquity, the ' sapinda/ of the same general family, 
and removed by few degrees, is tlie principal : on dufault of him, a 
‘ sapinda’ of the same general lamilj^ though removec^ by many degrees ; 
on failure of such, a sapinda belonging to a different general family : 
on defect ofthis latter also, ‘‘ the near relation of a kinsman,”— 'mean- 
ing, of a ‘ sapinda’ kinsman, the near relation or ‘ sapinda,’ — being one 
allied to the individual himself, by libations of water tsodaka), but not 
his ‘ sapinda/ Such is the import which is deduced. 


17. Relationship also, there alluded to, is of two descriptions ; — 
by belonging to the same general family, — and by the 
continued!^ ration in^^g^vention of few degrees. The first in rank, is the 
‘sapinda kinsman, of such kinsmen of the man 
himself, removed by few degrees, and belonging to the same general 
family, as that person, tnough not his own sapinda. On defect of such, 
the ‘ sapinda’ of his own ‘ sapinda* kinsmen, being of the same general 
family,^ though removed by many degrees. — One connected by alibatiou 
of water, ‘is' intended. 
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And concluded, by 
iihewing that one 
neither a sapinda or 
sagotra, is meant, 
as an object of adop- 
tion, in the last in- 
stance. 

(Jankha cited. 

Vasishtha, 


18. If a ‘sapinaa,' or ‘ sodaka’ relative, cannot 
be procured, one belonging to the same general 
family, to the twenty-first degree, must be adopted ; 
should none^such exist, a person df a different family, 
although not a sapinda, must be adopted ; for, the 
text of Caunkha (8 2) expresses, on failure of 
these, an ^ a* * sapinda;*** and this is indicated by 
Vagishtha, [who says,j^‘' But if doubt arise, Jet him 
set apai’t like a Ciidra, one whose kindred^are remote/* 


19. He, whose kinsmen are distant, is ' one whose kindred are 
Passage of Vasish- ‘;emote the meaning is,— one not allied by an origin 

iha, quoted, in the from the same stock, or by the relation of ' sapinda.^ 
preceding §, ex- The doubt, alluded to in this passage of Vasish tha, 
idained. regards lineage, disposition, atid so forth : ic arises 

in the case, of one unconnected as a ‘ sapinda,’ and not sprung from the 
same general family. This is also implied in tlie passage, “ otherwise 
let him not adopt.” (v. 2). 

20. Although none other than such as are connected, as ' sa- 

pindas* and not so, can exist : still, since hy this 
adopUc)n!°Uie^adopt. ^^^equel of the text, ('' of all, and the tribes likewise, 
er, and adoiited, iu their owu classes only, not otherwise’^*') those, 
•^lass connected as sapindas, and not so, are qualified, as 

^ being of the same class ; both sapindas, and those not 

such, who do not belong to the same class, are excluded [from being 
adopted]. For, they might be ii^erred as a subordinate class, by the 
rule of logic “ What is not denieci, is admitted/’ 

21. Accordingly, Vfddha Gautama*f forbids the participation in 

inherjtance, of one, not of the same tribe, thus, — 
V should one of a different class be taken as a son, 

• . m any instance, J(it him (the adopter) not make him 

a participator of a jhare, this is the doctrine of (/aunaka/' 


One of a difTcrent 22. Hence, it is established, that o;io of a dif- 

d lereiit class cannot be adopted as a son. 


23. Accordingly Manu. He is called a son 
Manu ludicatea as aiven, whom his father, or mother affectionately 

pfcssion ‘ rlike’ in givcs, as a son, being alike, &:c. Alike,] that ,is, — 
the text here cited, of the same class ; for, a text of the cbjelt of the saints 
same* (Yajnavalkya) expresses, This^law is propounded 
^ by me, in regard to sons, equally by class.^ 


* ^aunaka subsequently quo|ed, v. § 74. 

t By an error of the autnor or his tranaoriber Vrddha Gautama, hasjbcen written 

fof ^aunaka, v. infra, § 32. • • 


X Manu 9, 168. 
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24. As for what has been said by Manu himself ; 
** He is called a son bought, whom a man, for the 
sake of having issue, purchases of his father, and 
mother : whether the child be like or unlike”*: this 
must be interpreted, whether alike, or unlike, in 
qualities, not in class. 

25. “ Alike not by tribe, but, by qualities suitable to the family : 

accordingly, a Kshatriya, or a person of any other 
And contrary iu- inferior class, may be the son of a Br^hmana.” As 
ddiTtitht^aud^mYlie interpretation of Medhiltithi, and one in 

Kaipataru refuted. the Kalpataru, a Cddra even is certainly a son, 
, such is the meaning — these both must be rejected, 

on account of their repugnance, both to the passage from Yajiiavalkya 
before cited, Tliis law is propounded by me in regard to sons, equal 
ty class”) — and the text of (^ankha, which recites, [in their own] 
classes only : not otherwise.”'!* 

A sou self-given, and a son bv a Cudra, are the six kins- 
The Cudra sou not heirs.”| — The enumeration by Manu, 

prof)onnded by Ma- in tliis passage, of the sou by a Cu'dra as a substi- 
lui, is one born out tute, must be explained, as meaning, that, one pro- 
paroiits^^^^^ 1 udra created by a Ciklra, on a female slave, but not born 
in wedlock, inasmuch, as he is not a principal 
son, is a substitute for the same. For, a text of Yajriavalkya expresses 
This is supported " ^ begotten by a Ciklra on a female 

by Yajnavalkya. Slave, may take a share by the lathers cnoice. x>ut, 
if the father be dead, the brethren should irake him 
the partak'^r of the moiety of a share : and the one who has no brothers, 
may inherit tlie whole property, iii default of daughter's sons.”|| 


An apparently con- 
flicting use of the 
same terra, by that 
author, reconciled. 


l^nnolaUmt.5. 

24. As for what, &c.] The author has copied this § nearly \jrbatira, from the 
Mitakshara, on inheritance. — The reader is refer. 3d to Colebrooke’s translation, Chap. 
1, See. XI, § 16, and the note subjoined. 

25. As for the interpretation of Medhatithi.] This gloss of Medhatifhi, is noticed 
by Mr. Colcbrooke, in bis translation of the Mitakshani. on inheritance. Vide note, 
subjoined to Chap. 1, Sec. XI, § 9, in ■which the text of Manu here cited in § 23, la quot''d, 

26. By Manu in this passage.] The text, of w^hich part is quoted, in its complete 
‘state, is thus— The run of a young woman unmarried . the son of a pregna\|t bride : 
A son bought ; a son by a twicc-marfiod woman : a son self-given, and a son by a ^lidra, 
are the six kinsmen : but not ht'irs.’ — 'Phe author obviates the inference, whicn might 
be drawn from this, that a son by a Qiidra woman, and consequently of the servile class, 
may be a subsidiary son, of his natural father of a superior tribe. 


* Manu 9, 74. 


t V. Infra, § 74. 

)| Yajfiavalka 2, !34, 136. 


X Manu 9, 166. 
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Couclusion that 
the term * alike’ 
means of the same 
class. 


27. Hence, the explanation by Apararka, of the 
term in question, is only correct ; alike, being of 
the same tribe, &;c.” Yajnava^kya aLso. — This Law 
is propounded by me in regard to sons, equal by class/' 


^ ^ 28. Now, jy^iiongst near sapinda kinsmen of the 

be firsTseleTtecrfoJ family, a brother’s sou only mu^ be 

adoption. affil kited : and this doctrine is recognized aiso^ by 

Vij.iiane 9 vara.* . 


29. By the position, that, ‘ a brother’s sor only must be affiliated/ 
it is meant, that the son of a whole brother only, 
of a^^holc bmther” affiliated. * Manu declares this If yne, 

as shown by Manu. among brothers of the ‘whole blood (ekajata), be 
pi^.ssessed of male issue (piitravan), Manu pronounces, 
that, they all are fathers of the same, by means of that son/'"!* 


From the text cit- 
ed, it is argued, a 
brother cannot be 
adopted. % 


30. In this text, the state of brdlhers, as od«p~ 
tive fathers, being propounded, their incapacity to 
be the objects of adoption follows. 


And brothers of 
the half blood, can- 
not be the adoptive 
parents, such as 
there alluded to. 


31. Of the whole blood]. By this expression it 
appears, that, this condition of adoptive fathers 
alluded to, applies to those only, begotten by the 
same lather, on the same mother, not to such as aro 
born of a dilferont father or mother. 


The masculine 
gender being lused 
sisters are ^ot in- 
cluded, in this re- 
(riprocal state of 
adoptive parents. 


Brothers.] From tlio masculine gender being use<^ik results 
that brother.^, and sisters also, of the whole bloody are 
not reti])r()ealiy the adoptive parents of the son [of any 
. one of tiicm]: and this conclusion is confirmed by the 
• mention of two teftns [in that gender]. Vrddha Gau- 
tama, declares the same. In tlie three superior tribes, 
a sister's son, is nowhere [mentioned as] a son.”:^ 


^anotation.*?. 

32. By the mention of two tcrinsj, &c.] In the origi^^'l <d the text of Mann, “ oi 
the whole blorad (ekajiita)” is an epithet of ‘ brotlicr.s,’ agreeing with that tenn, m 
gender, eaw^e, and number. — These mdy ho the two ieriua allutied to, or, they iiul^ Ik 
‘ brothers’, and the term ‘ one’ represented in the original, l>y the wii^rd ’ ekali’, which, 
is in the nominative dfvse, and masculine gender, of tiic singular ^number. 

^ Author of the Mitaksbara, a’ dc translation Chap." 1, on inheritance, Sect. XI, 

t Manu l>, 182. 

X This passage i.s a portion of Caimaka’s text cited in § 74. It may belong ho ■ 
evfh* to both authors : but it is most likely that in the same mantier in tl?e ju-ocedii 
instance; the author has here erroneously substituted the name of Viddha liahtan 
for that of (^aunaka. ( V. § 21 ), • , 


26 
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VrJdha Gautama 
supports this. 

And completely, 
as the term ‘ sister's 
sou’ is explained to 
include a brotber’s 
son. 


The expre.ssion ‘sisters son/ is inclusive 
of the son of a brother also. Hence, tiiis meaning 
is deduced, tltat, a brother s sou must not l')e adopted 
by a sister; for, brothers only are mentioned, to be 
adoptive parents [in the text of Mann § -flj. 


S-t. “‘Brother’ and ‘son/ when occurring in combination, seve- 
rally, with ‘sisters’ and ‘daughter,’ are retained; 
[the other terms being omitted.]”* Although, by 
this rule of grammar, [the term ‘ brothers’] may be a 
comi>ound, formed b}’^ the retention of one term, and 
omission^ of an other: and thenco, the reciprocal 
aliiliation, by a brother and sister, of a sister’s and 
brother’s son, respectively, might l>e inferred : still, 
tliose are ‘ ekajata/ whose jata or jati (kind) is the 
same: for, those words with ‘sanrinya,’ are cited in 
the dictionary, as synonimes signifying kind or 
sort ;•(* [therefore,] since by ‘ ekajata,’ the epithet of 
‘brothers,’ it is intimate<l, that, tlnnse [signified by that term,] are of 
the sjirne kind, the adibation, ])y brothers, who are male, of a ]>rother’s 
son, and by sister., who are ferrnde, of a sister’s son, would bo 
established. The adoption of a brother’s son by a sister, or a sister’s 
son by a brotlier, could not take ])lace, on account of the ditierence of 
their kind, in iK'ing male and female [respectively.] 


In Manu’s text 
{§ i!9), tlic epithet 
ekajata, signifying of 
one kind, bar.s the 
reciprocal aliiliation, 
by brothers and sis- 
ters, of tlieir sons r( 3 - 
spectively, inferrible 
by construing ‘ liro- 
tbers’ as a complex 
term standing for 
both. • 


ok But the 

(jbjcctirjf'^ that 
the term ‘ ekajata’ 
cannot at once im- 
port two n I mailings 
ovei’-ruled, by the 
authority of Vijua- 
ne<;;‘vara, \v li o cx- 
f)lains in twodisii/ict 


single expression ‘ekajata,’ once uttered, cannot 
bear two meanings, namely, ‘being of the whole 
blood/ and ‘ being of the same kind’ : for, this maxim 
in logic, would be contradicted ; “ A term once ut- 
tcM cd,, conveys a single meaning.” — Should this (d^- 
jectaon bo made, it is wrong: I'oig the vvord ‘ s'tnsrishta,’ 
occuri’ing in thii following passage, has been explained 
by Vi jnam'^vara, as ^^iguifying, a w1k)1o brother, and 
re-united ns a co-parceuer: " tiiough not re- 


Sitnotaliok.! 

35. The word ‘sansrishta’ occurring in the following passage, 'cc. J The very 
obscix’-c text, of which a portion ia cited, is tbo following of Vajnavalkya. “ A half 
brother, being again associated, may take the succession, not a half brother, though not 
re-united; but one united (saiiarishtah Arc., &c., — In his gloss on this passage, 

Vijhancf^vara, the author of the Mitak.sliari, holds that the w’or<l ‘united’ (in the same 
manner as the ©xx>re.swiou ‘not re-uu’te<l,’) is connected, with both its preccdi.ig, and 
following terms ; and that accordingly, in one sense it means, united by blood, or a 
whole brother and in the other, (that is, taken as an epithet, of the son of a different 
mother^)!- signilies rc-united, as a co-parcener ; uide Colebrooke’s translation of the 
Mitakshara on inheritance — Chap, il, Sect. IX, § 7, 9, ard 10 and notes subjoined. 


* ’I'anini 1, 2 OS. 


t Dictionary of Aoiara, Book I, chap, I, sect, i, verse 9. 
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I'ARA. 33 — 38, 


senses, i\ worrl used 
in a text of Yajfia- 
\^alkya. 


The case of two 
brothers, is included 
by the ])hiral num- 
ber, in which, ‘ hro- 
thers’ is expressed. 


OF NANDA PANDTTA. 

J 

united ; but one united (sanfjrish ta) [by blood, thougli 
not by co-parcenery] may obtain the property, and 
not [exclusively] the son of a #liflej‘ent mother/'^ So 
even, in tlie presen r. case likewise. Thus, there is 
no inconsistency. Sufficient has been said. 

* * 

3G. The }>lural number is inclusive also, of the 
dual< fo]*, two are contawd in many ; and the* being 
son. of two fathers, i.s shewn in the follo,Aving text : 

If he be son of two fathers, Jet him designate both, 
in each distinct oblation of ff)od.” 


37. '' If one” — that is, ‘ if cvnc cveli’] T>y this, where two or m^^rc 

are the fathers, the autlior implies a fortiori, the 
more easy adoption of a son, by the others, destitute 
ot' the same : he does not bar, the affiliation of the 
only sou of a single brother: on account of, — the 
cogency of the specification of the tevm ^one,’ — and 
the singular number, in the expression 
The derivative adjective ' putravan’ possessed of male 
issue, aj)pliel to him, of whom, there are, one, t^vo, oumore sons. 


The furce slicwu of 
the word ‘one’ used 
by Manu. 

Who sanctions the 
affiliation of the only 
sou, of a sini[le bro- 
ther. 


38. And hence, from the sanction of the gift, of an only son even, 
in the present case, there is no room, for the applica- 
tion of the prohibition, Let no man give or accept 
an only son, For, since., as })ropounded in the 

secpiel of this to^t, assigning the reason (‘For he is 
[destined] to continue the line of his ancestors,”*]') 
continuation, of the line of his ance.stors father, 
a!id the rest), is complete<l, by means of a son, although common to.two 
brothers: it i.s established, that the prohibiiit^n hi (jue.stion, refers to 
persons, o|ber than brothers. 


The grc»hU>iti(u» 
the gift* in adoption, 
i)f an only sou, docs 
not refer to the case 
proposed, reason 
not applying. 


:jiuiol;iUon5. 

• .... 

o7. He does notyi)»r, iVc. j The author here further supports his position, (in ^ oG), 
rind also alluding to the prolnbitiou, ii*#the text bedow noticed, shews tliat Manu in hi.s 
text 20), iiitimates ihat an only son of one brother, may be alfdiated by another 
iirother ;^Jfor, by the singular uumbet in the expression ‘ that son” the ease (d one 
tifothcr having ;I single Hiiii even, is iiylicated : the term ‘ putraviui’ apjdyiug, as wadi to 
a person having one sou only, as to him, who ha.s moi;c. * 

) • 

The derivative adjective ‘ putravan’]. Tlii» is desiguatevt in the orlgiaal, by the 
affix ‘liiatup,’ by the sub j unction of which to ‘|Vitra,’» the derivative noun, ‘ putravar 
in its crude state, of w hich, ‘putravan’ is the inflected nominative case, is fv>rmod. Thins 
the ‘ up,’ of ‘ matup,’ is roilundane : and by a special rule, the ‘ m’ becoijies, ‘ v,’ where 
the last’ vowel of the root, (as in this case,) is the*short a, or a— In bis ill#st»ation of 
this derivative, the author alhjdes to Panini 5, 2, 9-f; by which rule, it is used to supply 


Vasi.shUia, 1*, 3, 


Yajnavalkya, 2, 14G. 
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39. Besides, as gift, consists in the creation of an other’s property, 

A 1 +1 after the previous extinction of one’s own ; and this 

applkatioT the f'‘rbidden, by the text quoted ; — and since, in the 
term gift, to the case case proposed, there is no extinction of property, by 
making the son of one brother, common to both ; 
— the sense of the word gift, [as applied thereto,] 
like the gift of a daughter in marriage, is figurative. 

40. Since the word ‘ putra,’ ‘ putravan,’ * possessed of male 

issue’] in its sense of the real legitimate son, is pri- 
Tho adopted son, marj , it is established, that, those designated by 

b?^hIn’maVnorbe term, are sons of that description onl}^ ; and 

affilntedbythe rest, consequently it follows, that there is no adoption, 
[by other brothers,] of the substitute for the real 
son, made by a brother. 


Adoption of 
another bAioiild not be 
omitted in the case 
of the death, or tlio 
hope of the l)irth of 
a brother’s son. 


41. Since b}^ the verb ‘ be^ [in the present tense,] the actual 
existence, of the condition of posvsessing male issue, 
is declared; [the author] excludes such condition, 
as ])ast and future: and hence, the benefit, mention- 
ed, in such texts, as (“ should the faJier see the 
face of a living son, &c.”) does not accrue to one 
brother, by the means of the deceased son of another : 

— neither, in the expectation of an unborn son, [of 
a brother,] must the ado]3tion of another, be omitted. 

42. Since, the brothers only, destitute of male issue, would be 
force of the designated by the pronoun, ‘ they’; ‘ all’ is added, 

word'aHV-^^d by with a view to obviate [any inference], as to the 
Maim, shown. want of relation, of the natural father, to his own 

son. 

43. As ' they’ is a compourd, formed by the retention, of one 
Of ‘ they’ also term, and omission of others, bebig resolvable into 

the phrase “ lie and they (dual and plural)” ; at the 
desire of one, two, or more [Brothers], for male issue, the afliliatiou of 
a brother’s son, takes place. 


44. ' By means of that’,] By him even, by \?v]»om, the natural 

Import of other becomes the father of maKj issue, do all the 

terms given. brothers also become so. — ‘ Son.’] From th^ use of 

the singular number, the relation as son, of one 
even, to many, being declared; the piohibition, contained in the text, 
Let no man give or accept an only son” is not applicable here : as 
indeed, has been already declared. (§ 38). 


a periphraaif?, combining a nominative case, governing tie verb ‘to be,’ and in con- 
struction, ^ith a genitive or locative case. Thus, ‘Cloniaii’— one of whom there are 
cows, '‘Brikshavan, — w’oody : applied to a place in which there are trees. 
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45. And accordingly, in the K^-li’ca-pur^na, an indication of 
Vetala and Bhairava, sons, of Civa, becoming both 
Case in point of fathers of male issue, by means of the same gdn, is 
cited ^from the^K^l^ found i*" The sages sai(i: ‘There is no salva- 

ka-piirana. tion for one destitute of male issue. This is recog- 

nized in the world and Vedas. Vetalji and Bhairava 
formerly went to a mountain to •y)erform devotion. Previous to that, 
they were unmarried, and sons of them, are nob mentioned, [as having 
been born or not botn. If sons were *born, O excellent 6f the 
regenerate,] we much wish to hear, the particulars concerning them.' 
Markandeya replied ; ‘ salvation is not for one destitute of male 
issue, both in the next world, and in this:' O excellent saints, 
those, who arc fathers of male issue, b}^ means of their own sons, and 
those of brothers, attain heaven.^ Having in this world attained gleat 
perfection, when Vetala and Bhairava reached the abode of the great 
deity, they were happy on the hill Kailasa. Then, Oh ! twice-born 
men, Nandi* by the order of Civa, as one consoling addressed them, 


^nnatatians. 

I 

45. Civa.] Or the great deity is mentioned in tVis extKact, under his names, 

‘ Sankara,^ or the benefactor, and ‘ Kara’ or the destroyer. 

The sages said, <fcc. &c. | It is to be feared that an instance here occurs of literary 
fraud, too corniuonly practised among Hindu authors, and perhaps those of every na- 
tion, -where the art of printing has not reduced works of authority to an accurate and 
unvarying standard. On collating this pretended extract from the Kalika-pur^iia with 
a copy of the original, it proves to be artfully mangled and fabricated. Indeed, were 
an extract authentically made from that w|)rk, it would tend to establish the converse of 
the positiini, in favour of which it is adduced. — The following notes will explain those 
assertions : 

And sons of them are not mentioned.] The translator has supplied from the Kalika- 
))urana what here follows between these marks [ ], with .a view' of rendering the passage 
thp muro intelligible. This part has been apparently oniitted by the author, to favour 
the omissions bclo^v jioticed. 

Both in the nexf world an<l in this.] Iftstoad of ‘ pn'.tyaehehacha’ thus rendered, 
in the copy of the origi^^al Kalika-purana, consulted by tlie translator, ‘nischitancheti/ 
oeour.s, meaning, * and this is certain.’ The circumstance of three copies of the author’s 
work concurring in the former reading, deterred the translator from adopting the latter, 
which in point oj sense, is uiy:|uestiouably the preferable. \ ^ 

Attain heaven,] A stanza of Jiie original iinmetiiatcly following here has been, 
purposely omitted : It to this efToct “ Oh, Brahmanas, the .sages Vetala and Bhairava 
had offspring born toAkeiu. Bistcii illustrious saints, wliile I declare their progeny.” 

f 3 easily attained. > Here stanzas ^o the followdiig oDect have been purposely omit- 
ted One destitute of male i.ssne^ behohls the hell named But. — None can escape 
fi'om that, either by religious au.^eritios or devotion : Liberation from it proceeds 
from the production of. a son only, f Therefore, beget ye sons on th% bodies of «divine 
female.s ; your immf:^’tality has been produced, by drinking the mi^k of Katyayana *.f 
therefore procreate immortal sons on immortal beings : wherefore haviu^^ in any man- 
ner produced sons from the bodies of celestial beings, your w eAare will quickly follow. ” 

We will make one [son] only.] The authol by the substitution of one letter for 
another, has ingeniously produnetl a sense directly • op])osite, to that of the Kalika- 
pur^na. The Hattaka Miuiansa reads ekameva, ‘ [o ie] only the original ‘ o-^i^eva,’ by 
which the sense would be, “ we will do thus even.” 


♦ Ono of the celestial attendants of t A name of the goddess 
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in private, in the following Lue and instructive speech : he said 
you sons of (^iva, destitrte of male issue, exert yourselves in the pro- 
duction of a son. By one to whom a son is born everywhere salva- 
tion is easily attained/' Markandya continued : — ‘ having heard these 
words of Nandi, they became elated in their hearts, and said to him : 
“we will make one [son] onl 3 ^’* Accordingly Bhairava, at some time, 
copulated with XJrvasi, a celestial nymph, and procreated on her a son 
named Suve 9 a. Vetala also affiliated him as his son : and in conse- 
quence, by means of this son, both attained heavenly salvation / '' 

46. But must not this relation of one as son to many [brothers] 

be either produced at once, or in gradation ? Not the 
for, th'^re is no precept enjoining that they 
should receive in adoption at once. Nor is the other 
supposition accurate: for a boy precluded by a previous initiation, 
another initiation of the same description as the first, cannot be 
performed. 

47. Should this be alleged, it is wrong : for, analogous to the 
case exemplified in the passage (“ seventeen are in- 
ferior and twenty-four su})erior sacrifices, &c/’), 
the v’ords ‘ they/ and ‘ all/ bthng the abridged form 
of the conjunctive compound : the association of 
the adopting brothers, is meant to be declaimed 
thereby : hence the gift even [of a son] to several 
brothers associated, is valid, in the same manner, 
as at the religious gift denominated ‘ tulapurusha/ 
the united officiating priests are the objects to 

v. horn it is made, and the receivers, 

iS. Vachaspati Mi 9 ra declares the same, thus: “since the plural 
nnmbor is used in “ officiating priests’" in tliis passage, 
The analogy in Having thus prayed to the gods, iet him give the 
ed^^by^ickMpati officiating priests ornaments of gold/) the whole of 
Mi 9 ra. them conjoin tl}^ even, are the o\)ject, to whom the 

gift is made : and hence, after having placed, his 


Refuted. 

And the conclu- 
sion, that a nephew 
may be given, to 
several associated 
brothers, supported 
by the analogy, to 
the ‘ Tulapurusha’ 
gift. 


Accordingly Bhairava at some time, &c.] What follows from this part, to the end 
of the alleged extract, appears to be a fabrication. It is cited indeed in the Dattak« 
Ciiand.'ika, as from the Kalika-purana : but is not It.mid in that work. On the contrary, 
it is related with ro ich prolixity, in the Kahka-pu!*ana, that Bhaira'^a had a son Suveya, 
by Ui vasi: bat it is not written, that such son, was adopted by his brother, who is 
mentioned having raised distiuct male issue to himself. 

47. Religious gift denominated ‘Tulapurusha.’] This gift (as its name denotes) is, 
where for pious or auspicious purpo''.eB, the donor preneuts united Brahmanas, with hi.s 
weight in some substance : some year"' ago Raja Rajkisbn, publicly gave away in Calcutta, 
bis weight in gold : instances of such pious, or rather o^iientatious rnuni licence, are of 
course rare : though this gift in barley, rice, salt, ,’fcc. Is prevalent throughout the 
country:— It should be observed, that it must not be made to an individual Brahmana. 
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spiritual preceptor’s hand, above all, and arranged in order under it, 
those of the officiatirig priests, who read the ]flig-veda, &c., the orna- 
ments are to be given.” p 


49. Nor is even, the being son to many [brothers], at the same 
time, anomalous : for, analogous to Draupadi’s, being 
the wife [of Several brothers] by simultaneous 


There is no anoma- 
ly in the filial rela- 
tion of one to many; 
it ia supported by 
analogy. 


acceptance, that relation of one,, as son to many, 
thou^ somewhat ditfeiing, is acknowledged; like 
the recognised state of the ‘ Dvy^mushdyan^’ or son 
of two fatliers. 


In I 29, Manu im- 
pliea that there must 
be an act of the 
adopting brother to 
establish the filiation 
of hia brother’s son 
as hia own. 


50. Fathers of male issue, (Putrinah)]. "‘^Of 
whom, there is a son.” — By the verb ‘ is’ (signifying 
existence) in this phrase, (into which this derivative 
adjective resolves,) since existence is declared; and 
existence not applying to one who has not been 
produced, an act of the adoptive fath^’s is implied. 

f 


^nMtations. 

49. .Analogous to Draupadi’s being the wife, &c.] Draupadi was the wife of, and 
received in marriage at the same time by, Yutlhustira, Bhima bena, Arjuna, Nakula and 
Sahadeva, the five sous of Panda, a king of Indra Pra.tha (Delhi). The following par- 
ticulars, relative to this circumstance, arc mentioned in the Mahabharata : Draupada, 
the father of Draupadi, was the sovereign of the Punjab country. He had heard of 
the virtues of Arjuua and his unrivalled skill in archery : and secretly desired him for 
his son-in-J^w. To promote this object, he caused to be erected a pole, on which a 
wheel having a hole in it, and which constantly revolved, was horizontally placed. 
also proclaimed a vow, that he would bestow his daughter to tlie per** 'r*'Wboever 
might succeed in discharging an arrow from underneath through the hole of the revolv- 
ing wheel, so dexterously, as oj^ its descent, to fall through the same aperture. A par- 
ticular day was appointed for the trial : and he invited princes of the vicinity, and 
persons of aU degrees# assembled at the court of Draupada. Previous to this, Arjuna, 
and his brotners had Isecome ascetics — Bhima appeared at the place of trial, with other 
religious mendicants ; when no one in the assembly would attempt so difficult an 
undertaking, by the advice of his c»>mpanions. brought his brother Arjuna from their 
abode in the city. — Arjuna advanced to the trial and accomplished the task imposed. — 
Draupada would have fulfilled lii.s v«)W, but the princes and othert^ jealous of the 
success of one apfiarentiy so mean, attemptc<l with force to prevent his receiving the 
prize his skill had won. jArjuna, liowever, with the assistance of his brother, succeeded 
in carrying off Draumxdi. — Having arrived at their liabitatiWR, Arjuna addressed his 
mother, who was reclincTi with her face covchmI, th.at ‘‘ he had brought something.” — 
To this the mother (hA* face still covered) replied, by directing him, to divide it, what- 
ever it was, equally with his brothers ; and afterwards, when aware of the object, to 
which her son fllluded, would not rei^act her injunction. — In the meantime, with the 
advice of Draupiada, his priest repaired to the abode of the bretbren, and secretly Msten- 
ing to their conversat^m, discovered, who they were ; -Aith this iiiforn*ation, he returned, 
to his master, who the next morning invited «hc whole family his palace, ‘for the pur- 
pose of solemnizing the nuptials of his daughter, and Arjuna. They attended with 
Draupalii. — The preparations were commenced, And wlien the king formally proffered 
his daughter in marriage to Arjuna, he explained the nature of his mother’s command : 
and that he would not espouse her, except in conjur.etion vith hia brotlwrs. The king 
reluctantly consented, and Draupadi was received ip/marriage, at the same time* by the 
five brothers. ^ ^ 

50, This phrase into wnich this derivative adjective resolves.] The Sanskrit 
reader will perceive that a literal version, here, has not, and indeed could aofw^ have 
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51. And accordingly I tri. ‘‘By a man, destitute of a son only, 
. . . must a substitute for the same, be made, &c.*’ — Vasish- 

byAtri^^ indicated also: A person being about to adopt a son, 

should take an unremote kinsman, or the near relation 
Vaftishtha. of a kinsman, having convened his kindred, and 

announced his intention to the king, and having 
And (^^aunakha. oflered a burnt offering, with recitation of the holy 
words, in the middle of his dwelling.” Likewise 
(^aunakha: '‘Having advanced before the giver,. let him thus cause to 
be asked, ' Give this son,' &c.” 


52. “Cause to be asked.”] Here, by the causal 
whom^rcxpwZ f the verb being used, it is meant Let him 

ask, tlirgugh a Lrahmana employed for that purpose. 

53. And consequently, the position that, the son of a brother 
though unadopted, bears filial relation to his paternal 
trine refutccf^'^ uncle, on account of this text of Vrihat Parasara, 
, Let the nephew of a paternal uncle, destitute of 

mal: issue, be his son : he only should perform his obsequies, of the 
funeral repast, and oblations of food, and of water,”) is refuted. For, 
without an act of the adoptive parent, filiation, as hiL son, is not 
accomplished. 


54, It must 

Ad act of the adop- 
tive father, is im- 
plied in the cases of 
the sous of hidden 
! ^in, a n d sc 1 f* 
given. " 


Were IVIanu and 
Pai-asara (§29 and 
§ 53) literally con- 
strued ; it would fol- 
low, there were thir- 
teen sons. 


Which would be 
at variance with the 
enumeration of 
twelve, by Manu. 


not be argued that in the cases of the son of hidden 
origin and the son self-given, there is no act of an 
agent, [as adoj)ter]; because, in tliese passages, — 
C' one secretly born in the house, i^ considered a son 
of hidden origin"' — “Self-given, meaning, given by 
himself”) no such act is mentioned. For, it is 
inferred, as otherwise, the consecution of an effect, 
to an act, would not be attained. 

55. Therefore, the text of Manu, and Vrhat 
Parasara (§ 29 and 53) are not pertinent, to the 
extent of their verbal import; for, thirteen descrip- 
tions of sons would be the consequence. 

56. Nor would thus, what ;p'as intended result : 
for the enumeration of twelve, in this text, would be 
contradicted: “of the twelve sous of men, whom 
Manu, sprung from tne self-existeiit, has nare.ed ; six 
are kinsmen and hein ; six not heirs, but kinsmen, 


?Vtnt0tetion$. 

been given. ‘ PutrinaK’ cited from Manu’s text (§ 29) is the nominative case plural, 
of 'the derivative, formed by the affix ‘in.’ This is used in the same flense, as that 
formed by the affix ‘matup,’ already noticed in § 37 and note subjoined, and is con- 
sequently illustrated by the saino perixffirasis which Narda Pandita, accordingly intro- 
duces. V. Panini 5, 2, 115. 


• Manu 9, 158, 
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57. But, may not this contradicticn of number be admitted on 
account of the passages below cited ? Firstly : A dif- 
Oppouent’s argu- ferent text of law : “ The legitimate son, the appointed 
™adictio^n, k^no^ob^ daughter, thd son begotten, on Mother s wife, the son 
jection : as the enu- of the Wife, the son of an appointed daughter, the 
meration of sons is, twice-married woman, the damsefs son, the 

byT^^xt of^law! ^ received with a pregnant bride, the son of hidden 

origij), the son given, tliQ son purchased, the son self- 
given, the son made, the deserted son, and the one born op a woman 
of unknown caste, — are the fifteen sons of a man.” 
Vrihaspati. Secondly : A text of Vriharpati : “ Of the thirteen 

* sons, enumerated in their order, by Manu, the legiti- 

mate son, and appointed daughter, are the cause of lineage.” Thirdjy ; 

A text [of Manu] : Sages declare tliese eleven sons, 
Manu. (the son of the wife, and the rest,) as specified, to the 

substitutes for the real legitimate sou, for the obse- 
quies would fail.” — And lastly : A text also of Manu, which declares : 

The son of the body, and, the son clothe wife, may 
Manu. succeed to the paternal estate : but, the ten., siifier 

sons, can only succeed in order, to the family duties, 
and to their ifehare of the inheritance.”* 


58. Should it be thus argued, by an opponent, we repl 3 ^ — True 1 
It is established, that th^re is no contradiction of the 
rgument re inimber twelve: for, the several enumerations in 
each authority, are consistent; since in some, parti- 
cular sons are implied, and in othels, expressed. 

59. And moreover, the assigning in tTT^follow- 
ing t€^t, the fifth place, in the order of successiofi to 
the estate of one, who died without male issue, would 
I be contradicted : “ J'he wife, and the daughters, also ; 
l^uth parents, brothers likewise, and their sons.”‘f* 


His 

futed. 


The gradation of 
the nex)hew, as fifth, 
iu the order of in- 
heritance, would be 
contradicted. 


That is, if the 


CO. The exposition of this, is thus. If the brother’s son, though 
iwiadopted, bear filial relation [to his uncle]; the 
enumerating the brother’s son .on account of his 
brother s son though such relation, ill the fifth place, in the 

to his uncle. •order ot succession to one hying without male issue, 

. would be contradicted. The same also must be 
\ similar ohjec- understood, fin respect to the right in gradatioi^, to 
the^order^of p^rfo^m” .perform the obsequies, as ’declared in rtiis, and other 
QQ, texts. ‘‘The son, the son of a son, the^ou of a 

grandson: like these, #the offspring of a brother, or, 
that of a Sapinda also, ai;e born, Oh king! capable of performing 
obsequies.’’^: * * - 


ing obseq^uies, 

* 


Manu 9, 165. 


t Yajhj^valkya 2, ISO. 


: Vishriu-purana. 
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But Vishnu de- 
clares the incom- 
petency of certain 
descriptions of sons, 
to perform obsequies 
or succeed to the 
estate, although fili- 
ally related. 


61. But, is it not deduv^ing a false conclusion, to argue a want of 
filial relation from not performing the obsequies and 
succeeding to the estate; for, the son of an unmarried 
daughter, and the rest, notwithstanding their filia- 
tion, are shown by Vishnu, in this text, to be incom- 
petent to perform obsequies or succeed to tl)e estate. 
“ Exceptionable sons, as the son of an unmarri ed daugh- 
ter, a son of concealed origin, one received with a 
pregnant bride, and a son of a twice- married woman, 
share neither the funeral oblation, nor the estate.”* So also, notwith- 
standing participation m the obsequies and estate, may be wanting, 
the filial relation of the brothers son, though unadopted, may be 
admitted without objection. 

02. Should this be objected : it is erroneous. Participation in 
the obsequies and estate has been declared to be the 
result of filial relation, in this passage ('* Among 
these, the next in order is heir, and presents the 
funeral oblations, on failure of the preceding”) 
for, otherwise, like the impotent person and the rest, 
one, who merely bore the semblance of being a son, 
would be of no use ; and in this text, (“ By a man 
destitute of a son only, must the substitute for the 
same, always be adopted, &c.”) an im|)erative mode of expression, 
being used, the filial relation of one unadoi)ted, canno^ exist. 


Argument of op- 
ponent, founded on 
this circumstance 
ovc ' ^uled by refer- 
ence to texts of 

Yajnavalkya, 

And Atri. 


63. 


Jf whose text, it 
cannot be oaid, that 
it refers to one other 
than a brother’s son. 


Nor must it be affirmed that the injunction in question re- 
gards those other than the brother's son : for there 
is no proof of such partial application ; and on the 
other hand, it would be at variance with the in- 
stance of the adoption by Vetala of the son of [his 
brother] Bhairava, contained in a portion [of the 


^nnatalioirs. 

G2. Amongst these, &c.] The text of Yajnavalkya, of whicn the initial part only, is 
here cited, is completed from the translation of the Mitakshara on inheritance, (v. Cole- 
brooke’s translation, Ch. 1, Sect. XI, § 21). The passage quoted in the last paragraph, as 
from Vishnu, which is cited in § 27 of the Sectio: noticed, is explained, as merely barring 
the right of the exceptionable sons in qneation, to a fourth share, legitimate issue exist- 
ing : and as not affecting the text of Yajnavalkya, here alluded to, by which a’ y descrip- 
tion of son whatever, on default of legitimate issi e, may inherit the whole patrimony. 

Impotent person and the res!..] Meaning the outcaste, and his issue, one lame and 
the others, who are excluded from inheritance. 

An imperative mode of exnression being used.] ‘ Vidhiprayatyaya’ or an affix of 
injunction, are the terras of the original thus rendered : by these, the injunctive future 
particiiffe ‘ Kartavya’ (must bo adopted) used by Atn, is designated. % 


* This text isunautheutic : vine note to Colebrooke’s translation of the Mitikshara, 
Chap. 1, Sect. XI § 2'", 


t Yajnavalkya. 
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extract from the Kalika-purana, before quoted] commencing, “ We will 
make one son only,” and ending “ Vetala also aifiliated him, as his son.” 

f 


Besides if the filia- 
tion of a nephew, 
existed without 
adoption, where of 
several brothers, 
some not sons, and 
others had not, an 
absurd consequence 
would result. 


64. Mcrreover, in the cas^b, ^vhere, of ten whole 
brothers, five have each ten’sons, And five are wholly 
destitute of male issue, it would follow, that, the five 
brothers destittite of male issue, would Rave each£fty 
sons; and it would also result, that the fifty sons 
would severally have ten fathers : thus, there would 
be a great absurdity. 


€5. Nor, would an intended consequence thus result : for, in the 
passage, (“a substitrte for a son must be adopted”) 
iutod^ed ^ ascribefd to the object to be adopted, is ot' 

definite import : and the singular number, used in 
the following passage to express severally both the male issue and the 
father of the same, would be contradicted. “ If one among brothers of 
the whole blood be possessed of male issue, Manu pronounces that they 
all are fathers of the same, by means of that son.” * , 


66. Neither must it be alleged that because the plurality of 
brother’s sons is mentioned in this passage, those 
who are fathers of male issue, by means of her own 
sons, and those of brothers, are completely saved.”*) 
many brothers sons, even though unadopted, may be 
sons of one person : for, from occurring in respect- 
ful modes of expression, in which by popular 
acceptation, the plural miitiber is used, ic has an 
indefinite import : also, the injunctive piec^t 
posed, being accomplished in our opinion, by means of one^ only, the 
propounding many woujd be contrary to sense and law. 


An argument to 
the contrary, cannot 
be drawn from the 
montici, in a pat 
aage noticed, of the 
‘sons of Virothers’ in 
the plural. 


Conclusion that of* 
kinsmen, the nephew 
must be first adopt- 
ed. 

These only inherit 
out of order from 
adoption. 


67. Hence is a settled point, that amongst 
near “ sapinda” kinsmen of the same general family, 
a brother’s son only iiiUvst be affiliated : and there- 
fore, by being adopted [the brother’s ^on, and other 
kinsmen,] are first in partici{)ating in the estate and 
fiineral oblations: but, not being adopted, they hold 
their respective places [in the order of heirs]. 


The text of Vishnu 
vocoiiciled without 
contradiction. 


68. The text, too, of Vishnu, (§ 61) refers to 
where, aiiA son prior in tlie order of enumeration, 
may exist. * Thus there iiS no contradieftou whatever. 


, i^nnjcrtKtions. 

66. Also the injunctive precept proposed.]^ That enjoining the necessity 03 
j^option as conveyed in Atri s texV ^ # 

* From the extract from thc^ Kalika-purana before cited v. supra, § 45r 
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69. But, this being the case : the filial relation of one unadopted, 
declared in the following text also, would not subsist. 
“ If among all the wives of the same husband, one 
bring forth a male child, Manu has declared them all, 
•by means of that child, to be mothers of male issue.'’* 
And this would not be an intended consequence; for, 
it would be contrary to custom, and at variance with 
the appellation of mother, occasioned merely by being 
the wife of the father, as expressed in this passage. 
'"The wives of the father, are all mothers.” 

this be objected, it is wrong: for the son of a rival 
wife, originating immediately from portions of the 
husband, may, though unadopted, bear the relation 
of son [to another wife,] and the text [of^^^.auu] intends a restriction, 
[as to substitutes, not so circumstanced] l\as already been declared. f 
But since the brother's son, is not coime'^led, by containing portions’ of 
either the husband or wife even, he 5oes not unadopted, bear filial 
relation, 

71, If there are several brothers, the sons of one man by the 
samfe mother, on a son being born to one even of 
them, all of them are declared to be fathers of male 
issue. The same rule is also ordained in respect to 
many wives of the same person : if one brings forth 
a son, he is the presenter of the funeral cake to the 
whole.” As for the application by analogy of the 
rule regarding the brother’s son, to that of t/he rival 
wife, declared by Vrihaspati, in this text : that is 
propounded as meaning, [tlie son of the rival wife] 
to be a subsidiary son, not as intending his c^fliiliation : for, his filial 
relation [to his step-mo^tlier] is established from his proceeding from 
portions of her husband. Also, she being a subsutute, being establish- 
ed, from proceeding partially from portions [of the pair] ; the text [of 
Manu] intends a restriction, [as to substitutes, not so circumstanced,] 
as already has been declared. 


The analogy de- 
clared by V rihaspati, 
between the cases of 
the brother’s son, and 
that of the rival wife, 
consistently explain- 
ed ; so as 1 . ‘t to affect 
the doctrine advauc- 


Obj 'ction, that in 
the same manner, as 
in the case of the 
brother’s son, the 
filial relation, of ^^he 
unadopted son of a 
rivalVife, to his step- 
mother. as declared 
by Manu, would not 
exist. 


70. Should 

Overruled. 


^Knfrt»tion% 

70. And the +ext fof Manu,] intends a restriction, &c,, Ac.] The author’s doctrine, 
advanced in JSect. I, § 34. is, that, any one connected to the husband and wife, by con- 
taining portions of either, may of right be a substitute ; and that, the text of Manu, 
specifying substitutes, is restrictive only, in respect to those not so connected : accord- 
ingly, ho hep introduces the same obscure sentence, intending that effect, with a view 
of anticipating, any objectior, as to.^the son of the rival wife, being a subsidiary son, 
grounded on his not being enumeraHd by Mann. 


Manu 9, 183. 


t Vide supra, Sect. I, S 34. 
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* Devasvami con- 
firms. 

The Chandrika. 
where his text is ex- 
plained cited. 


72. Either portion [of the passagj from Vfhaspati,] has been 
made clear, by Devasvami, in this text. In Jjoth, 
even, [it is meant, that^] another substitute/must 
nob be adopted.” — And this t^xt is thus interpreted 
in the Chandrika — ‘‘ ‘ In both, leven’ — in the two 
texts commencing, (‘' If there are several brothers, 
the sons of ohe man, &c.'') [it is meant that,} the 

son of a brother, and that of a rival wif^, being anyhow capajile of 
being substitutes, another must not be adopted, as a substitute.’^ 

73. Vijnaiie 9 vara also tlius explains the. text of Manu (§ 29) : 

Vi'dane vara’scx text] is intended to forbid the adoption of 

positiou of * Manu’s others if a brother s eon can possibly be adopted : it 
text. ( ^ 29.) is not intended to declai>e him son of his uncle : *for 

that is inconsistent with the subsequent text : 
“ Brothers likewise, and their sons, &c. &c.”^ 

74. If no brother’s son exist, another even, bein^ the nearest 
relative, according to the mode mentioned [must be 
adopted.] Conformably Caiinakha [continTies] f. 

Of Kshatriyas, in their own class positively : and 
[on default of a sapinda kinsmen] even in the gene- 
lal family, following in the same primitive spiritual 
guide (Guru) : of Vai9yas, from amongst those of the 
Vai 9 ya class (Vai 9 \^a-jateshu) ; of C^hidras, /rom amoTigsb those of the 
Gildra class. Of all, and the tribes likewise, [in their own] classes 
only : and not otherwise. But a daughter’s son, and a sister’s son, are 
affiliate(Lby (^udras. For the three superior tribes, a sisters son, is n^ 
where [mentioned as] a son.” . 

7J). In their own class.” In the Kshatflya 
Though * «laaa’ is tribe. Notwithstanding ‘ class’ (jati), being used in 
Tn ®the''genCTal"“pro* • general sense, piippinquity as before, here likewise, 
pinquity is a con- cj^iistitutes a restrictive condition ; on account of the 
ditioii, by reason of text of Vasishtha : a person being about to adopt a 
the text Vasishtha. should take an unremote kinsman &c.” 


On default of the 
nephew, the nearest 
relative must* be 
adopted ; as intimat- 
ed by (j^aunakha. 


76. 


Import of the pas- 
sage “ aud even in 
th^ general family, 
&c.” shown. • 


• 

On default of a sapinda kinsmen, and even in the gene- 
/Mfil family, following the same primitive spiritual 
•guide. — ” Since there arc no distinct and peculiar 
general families, of the[primeval]Kshatriyas ; the pri- 
mitive spiri^ial guide is mentioned, [to j^articul arize 
^the class, from which, the» adoption is Jto be made.] 


3innotatioa$. 

76. Since there are no distinct and peculiar general* families of ttic (nrimeval] 
IKshatriyas]. The general families of Kshatriyas au^ Vaiv'yas, are distingaishc<n»y the 

Mitakshara on inhoritam^e. t?olobrooke’s translation, Ch.*l, S»ct. ><). 

t This passage from Cauuaka^ the continuation of that cited in § 2* • ^ 
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From which it ap- 
pears; defect of a 
* sapino a, * one of the 
same general family, 
is o r d a i n e d ; t o 
whom, the condition 
of equality of class, 
equally applies. 


77. Accordingly, an account of his more remote 
connection, on failure of the “ sapinda” kinsman, 
one, belonging to the same general family, is ordain- 
ed. ' In respect to him also, the clause In their own 
class, i&c.’' is likewise applicable ; on account of the 
conclusion, of the passage of all, And hence 

a near or distant relation of a different class is pre- 
cluded [i'^oxn being adopted.]^ 


78. ‘ Vai^j’^a-jateshu^] this must he rendered, — from amongst 

those of the Vai937a class, — as if, ‘ jatishu* had been 
Caunaka’a terms . for ' jata’ or ‘ jati [of which the words are 

plai^iod. several innefi ions, are recited in the dictionary, as 

synonims, ‘signif^dng, ‘ class or sort.’ 


79. Here also, although the specification is general, propinquity 
as before, constitutes a resti-ictive rule. The clause 
T 4 . 4 . 4 . 1 , too, C and even in the general familv^ following the 

Var^a, the condi- same primitive spiritual guide, ) is here likewise 
tion of'propinqiiity, understood ; Oil accoiiiit of the text, commencing 

and the clause, as to ["He Specifies] the general families of Kshatriy^as, 
tjhi© tr 6 ii 6 r&l tSLinilv ^ f 4 o • ^ 

following the same aiuhVai 9 yas, as distinguished following the same 

< Guru,’ are equally primitive spiritual guide : an/ fiecause, the passage, 
applicable. initial words of which, are who are adopted 

from thooe of his own general faiyily, &c. is 

common to the three tri’bes. It is equally the case, in this instance 
also, th^t, on default of a ‘ sapinda kinsman, one of the general family, 
following the same primitive spiritual guide, [is to be adopted. J 


^nuDtaliDns. 

primitive saint, or patriarch hereditarily acknowledged, in theifaraily. This is not the 
case with Brahmanas. The gotra, or general family of whom, is determined by lineal 
descent, from some particular saint. (^Judras aizaiii are all supposed to belong to the 
gotra of Ka 9 yapa’ the common progenitor of tlie four tribes. 

78. Vai^ya jatcsliv ] These terms occurring in the original, might also be ren- 

dered * amongst those sprung from a Vaicya accordingly, it s Viero the object of the 
author, to restrict them, to their other eoustruo' ion, viz , “ In Vuitjya classes,” which 

he prefers. The Sanskrit reader will observe, that a literal translation has not, [been] 
nor could not well be attempted here. , < 

79. The text commencing, l^ot having met with this text in its complete 

state, the 7Vauf*lator olTers with diffidence, tlio mode, in which, t'?ie initial words, of the 
original, ar^e rendered. ' These occur in the Miukshara, where they are cited, under the 
nanie <‘f A^valayaiia, the autho.* of a. work entitled the Grhya-sutra.—The samr text is 
noticed in the Dattaka-Chanih’ika, where the additional word ‘probriniti, “Ho 
specifics” occurs. 


* Vriddha Ganiama, vide supra, § 4. In the origicfal, those cited, are the initial 
words of ' the text. 
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Amongst (Judras 
propinquity is a con- 
dition, but the clause 
regarding the gene- 
ral family of the 
same Guru, does not 
apply. 

Their tribe in 
general is the order 
from which the se- 
lection is to be made. 


80. ^ From amon^rst those of the (^tidra class.* 
Here also propinquity as before, [constitutes a res- 
triction ; ] and the clause, {‘' and even in gj^eral 
family following the same pdiftitiv*e spiritual guide,”) 
does not here ap}>ly : since, [mnongst Qudras] a 
general family, di.stinguished by following the same 
primitive spiritual guide, is not ordaine*d. Therefore 
it fojlows, that the (^ild^a class, in the general, [is 
the order from which the adoption is to he made.] 


81. The same is declared in the Brahina-purana. — “ In fact, for 
The 8 me is inti Madras, gaining their liveliliood b3^ servitude, living 
mated Brahma- another’s bread, 'i^hose bodies depend on another, 
purana. there is not *a son, from any order whatever, fbut 

their own tribe] : because a slave only is produced 
from a male slave and a female slave.” 


82. On account of the superiorit}’' of those of the three first 
From which the those born in their dii^ect order; and 

import of the text inferiority’', of those born in the inverse order, 

cited is explained. a son cannot be adopted, from any order whatever, 
[bv Ciidras, but their own "tiibe]. A (^lidra only, 
therefore, must be affiliated ; for a slave is produee5 from slave parents. 


Objection, that 
the passage com- 
mencing, * of Ksha- 
triyas should not 
have beeurpropound- 
ed. 


S3. But the thr^ sentences regarding the 
^ Ksiiatri yas’ and the re.st, 74) should not have 
been propounded; because their import is obtained 
from the }>assa^e preceding (v. § 2) : nndert^nif pro- 
pounded, there is tautology in the part conmen!!iftg 
of all, &c.” 


84. This if objected, is wrong ; because by tbe terms ‘ Kshatriya* 
Refuted* * * inclusion ot the Murdbavasikta and 

other mixed classes regulated by^ the same rules as 
the Kshatriya andWie rest, is meant : for, a text of (^ankha expres.^^es 
‘‘ one procreated, — on a female K.shatriya by a Biahmana, is a Ksha- 
triya even : a Y^’9.y^ woman, by a Ksliatriya, is a Vai^ya even : by 

a Vai9ya on a feimjle (^hldra, is even a (jludra.’^ 


• 

The phrase ‘ in* 
their own class’ 
shews tLat, a Mur- 
Shavasiktft, or one of 
any mixed class, may 
not be adopted h? 
one of the tribe with 
whicbhe ranks. 


85. ‘ ^n their own class.* This is to show that, 

though the^ same rules apply’^ to the ‘ Murdhava- 
sikta,* anc\ other mixed classes, as to the K>hatriya 
and the rest ; still tho.'^e do not liecfime soul to a 
Kshatriy^a, and tlie rest, on account o*f thekindication, 
ot* direct order, in this text. ' Three wiPves in the 
direct order ot the tribes, '&c., &e.” 


. ^nncrtiUicn.-f. 

• *• • * * 

85. On account of the dication of direct order in this text,]* The text, of which 

the initial words only are cited, ia^the following of Yajhavalkya. “Thra^^ wi\^ in the 
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8G. Nor, is there any !autoloofy in this sentence, of all, &c. 

for this part of the text : “ of all, &c.” by reciting a 
The gentenoe, ‘ of pestriction, as to their own classes, in respect to the 
a , -c. IS per men . those borii in the direct order of the same, 

is pertinent, in indicating, that, that does not apply to those, born in 
the inverse order. 


* Of air is used, 
to include those born 
in the direct order 
of the tribes, who 
would not otherwise 
be included by the 
ternjL ‘ all.’ 

It is not an epithet 
of tribes. 


87. The expression ‘ of all’ implies in fact this. 
From the cogency in the specification of the word 
‘ tribes,’ the restriction to their own class, would 
apply to the tribes only : not to those, born in their 
direct order. To include these the word ‘ all’ is used. 
Now, they aie included, because they are regulated 
by the same rules, as the tribes. Nor is the term, 
an epithet of tribes ; for the conjunction ' and’ would 
be insignificant. 


88. And therefore, the restriction is, — ' of the tribes, and those 
Conclusion * direct order of the same, in [their 

own] classes onI3^’ ‘ Not otherwise’ — meaning — not 
amongst otners_, born in the inverse order of the tribes. 


89. But why snould not this part, [commencing 'of all, 5z:c.’] be 
Objection that the c^**^hlered, as an exce{)tion to the rule, as to pro- 


part commencing ‘ of 
air may possibly be 
an exception to the 
precediug ^art. 


pinquity, Inferred from the preceding nassage [in§ 2]? 
Should it be replied, because, it would be repugnant 
to the text of Vasishtha (" a person being about to 
adopt, &c.”) : the argument is wrong ; for, the result, 
dcv aced. from that text, is, tliat, it is identical in its im})ort with the 
passage [in question,] regarding Brahinanas. 

90. Such objection/ if made, is inaccurate: for, were the passage 
Kefuted question, such exception ; the rule, founded* on 

ancient practice, which makes propinquity as recog- 
nized by popular acceptation and in holy writ, a condition, would be 
contradicted: no advantage would result: it would be repugnant to 


direct order of the tribes, two, and one, are, for a Brahinana, K^hatriya ar l Vai^ya 
respectively. For one born a f^Ifidra, a woman of h s own tribe.” The argur.jent of the 
author, here used, requires illustration, A son begotten hy a man of superior tribe, on 
a woman of inferior tribe, is of his mother’s class, and technically called ‘anupurvaja’ 
and ' anulow>aja that is^ —one of a mixed class, born in the direct order of the tribes. 
Such issue is of several deRcriidions. For instance, the Murdhilvasikta or nffspr’ng of 
parents of the Brahmana and Kshatriya tribes. Though considered however, as of hia 
mother’s tribe, such son, may not be adopted by a Kdiatriya. It is a maxim, that a 
man, must only affiliate, one of his own class, of whom he might have been the natural 
father. JSTow the Murdhavasikta, is bom in the direct order of the tribes, being the? 
issue of the ^mion of a Brahmana, with a female Kshetriya ; and md, that of aKshatriy? 
with a fpmale Brahmana, which could not take place ; a» it would be in the inverse 
order of tlftj tribes. 
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the context: and lastly were an excepMon, as to propinquity m the 
general, meant even, by this passage, the e^xception as to particular 
relationship, conveyed in this part of the text, (‘But a daught^s son, 
and a sister’s son, &/C.’) would be inconsistent. Therefore, the inteipre- 
tation only, as given, is pertinent. • 

91. This part of the text, (“ bht a daughter’s 
son, &;c.”) propounds an exception, as to those of the 
three first tribes, with respect to the daughter’s son, 
and sister’s son, inferred from the mention of propin- 
quity in the general. 

92. Since, (the particle ‘ but,* having an exclu- 
sive import,)* a restriction ‘ by (^udras only, is con- 
veyed ; those of the three first tribes are excluded. 
On this point the author subjoins a reason : “For 
the three superior tribes, &;c. &;c.” 

93. Since the filial relation of a sister’s son to one of the three 
first tribes, is not exhibited in any authority what- 
Conclusion.^ ever, the passage is relative only to Cudras. This 

is the meaning of the whole. 


The daughter’s 
son, and sister’s son, 
are excepted, from 
the three first tribes 
by the part “ but a 
daughter’s son, &c,” 


This construction 
elucidated. Itissu^)- 
ported to by the part 
subjoined as a rea- 
son. 


‘ Sister’s son’ is 94, The expression, ‘ a sister’s son’ is of inde- 

Djoined as a] reason ; for, 
that it were therein aa 
a ov/.., ucjiiu. v /1 wcij.v 5 of definite iinpoit, one 

teL>e^'^uld‘!)e "un'- Vov^^on [of the*pi*eceding sentence, viz. ‘ daugh^r’s 
meaning. soii’] would be void of sense. 


iisca, in tne reason, 
iiuieti*itely ; oth.i- 
wise, that term, or 


finite import, in the [part su 
[otherwise] it would follow, 






, An argument used, 
to allow • that th^ 
daughter’s son and 
that of the sister, 
refer to ^udras only, 
identical with that 
applied in a payiliel 
ease. 


*95, The daughter’s ^n, and that of the sister, 
refer to the Ciidra tribe : lor, in no other authority, 
do they relate to^ those of the three first tribes ; an 
^argument, the same as that, used in the question, as 
to drinking spirits, and so forth. Hence, it is not 
. acciw’ate that these two refer to those ol the three 
^first tribes. 


Annotations. 

114. It would fbllow that it were therein an unmeaning term.J Literally epithet ; 
jior, in the original of the passage of (^aunaka, alluded to, the single d^ivative word 
' bhai'ineyalV (sister’s son, ) may be construed ag an eijithet of biitah (son) there occur- 
riug. The idiom of the English language requires that these terms should be disjoined 
in the translation : that is, that ‘ Sutali’ should be construed by itself, ^as the predicate 
of the sentence. • * 

95. Ill the question as to drinking spirits, and so forth.] The ^ 

tloclarcd lawful for Cudras. But not so by any authority, f(^ tl»se of the three first 
tribes Therefore it is argued.tkat these are meant to be excluded. . • 
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Obje ction that, by 
a litera" coDstruc- 
tioii, the sister’s son, 
and not tho daugh- 
ter’s, is excepted to 
the three tribes. 


Overruled ; the 
text would be split, 
and an option of the 
daughter’s son, ac- 
crue to those tribes. 


96. Next it may be alleged, that, both passages 
by being construed iu a literal maimer only, are de- 
i^aons,trative of their several subjects, but not so by 
bf^ing construed from inference. Consequently, it is 
the sister’s son alone, that does not refer to the three 
tribes : not the daurhter’s son. 

o 

97. This is also wrong, for a splitting of the 
text would result; and an option to those of the 
three first tribes, in respect to the daughters son, 
follow . since by being an unremote kinsman, he 
would be irifcyTed [as eligible] and interdicted [as 
such] by the restriction to Ckldras onl3^ 


98. Or thus. By tlie restriction to Cudras only, a prohibition 
of the daughter’s son, in respect to those of the three 
otWwisnedured°° tl ibes, would be establislied. And by the restric- 

'* tion that a sister’s son only may not be [adopted] 
by those of the three first tribes, a sanction of the daughter s son 
would be obtained. Thus there would be an option. 


99. Besides, if [the two passages in question,] are to be construed 
with reference merely to their verbal impoi t, in the 
If a literal mode passage, there would be either a restriction [as 

aLpted*:Tn the firat adoption]. Of One in respect to the 

passage, there must agent (parisank’liya). In what does the one, and in 
be a ieatr;:^^Jon, as what the other consist ? ‘By Cudras, a daughter’s 

sister’s son only [may^bo adopted This 
trateci. is a restriction [as to the object; requiied,] because 

[otherwise,] the daughter’s son, and the other, would 
be inferrible, from one portion [of the general text], — and every relative 
commencing with the brother’s son from another. ‘B,v C^udras. only, a 
daughter’s son, and a sister’s son [may be adopted].’ This is a restric- 
tion in respect to the agent; [which would be required,] as the 
daughter’s son, and the other might be inferred [as eligible], to the 
four tribes collectively. * 


100. If restrictioa, as to the object of adoption, be meant, then 

there would be, a cor iravention of the whole law 

If the first many ordaining the brother’.^ son and the rest, las eligible 
objections would re- i t i i » 

tor adoption]: the word class in this jiassage 

' (“of all, and the tribes likewise in ]^their own] 

classes only-: and not otherwise”) as signifying the daughter’s son and 
the sister’s oon, would be contracted in its import: and it would follow, 
where no daughter’s son, or sister’s son existed, the aifiliation of a son 
could not take [ilace. ' 

101. But, supposing a lestriction in respect to those who may 

be the agents, meant; then, by the mere restriction 
So also, . to (^udras only, the interdiction of the sons in ques- 
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If the second; tion, the three first 'tribes, being conclusively es- 
tablished, it would follow tjiafc the passage conmienc- 
ing, (“ for the three superior tribes, &c.”) as again prohibiting th/same, 
were unmeaning. • 

w 

102. Therefore^ by a construction deduced from inference only, is 
the interpretation of the two passages*correct. •And 
Conclusion, that moreover, a verbal construction founded on revealed 
the mode of construe- ]aw,*is more vexatious, than a construction deduced 
tion, of the two pas- j ^ inference, and grounded on reasoning : 

must be, from infer- and revealed law, being taken [as the basis ot tne 
ence duly. construction], two revelations must be assumed. 

Now ratiocination biding the ground- work, this wpuld 
not be the case. Therefore, the apparent* reason presenting itself, is 
the demonstrative means. 


103. Although there is another reading, — The daughter's son, 
and the sister’s son, are declared to be sons of 
Another reading of ; still [both] are identical m their import, 

passages noticed : Since the passage, commencing. — Por the tniee 
which equally admits superior tribes, &c.” — introduced, to manifest, that 
of a restriction heiug restriction even, is intended, for obviating a doubt, 
whether, ‘^of Cildras only/' — or Oddras also^ 

were meant. 


104. Now^ that a re.striction is meant, thus [appears]. Were 
there no re.stri cation, in respect to the act affilia- 
tended^^*'^ thus m- object of which, is the daughter's son 

® ' sister s son, the whole four tribes might be-^ferifed, 

as the agents therein. [But] from the consequent restriction to Ci^^ras, 
it is established, that ‘of Cudras only' is meant. 


^utMtations. 

^ t 

102 And moreover a verbal construction founded owrtvealod law, &c.] The 
following ia offered a« an illustration of this par*. If the two passages m question, (viz 
tlioae which oonelu.iefhe text of (^^auiiaka) be construed verbally , they must be regarded 
asunooiinected, and declaratory of distinct positions, which can only be considered true, 
Uy aasumiiig tlfbm, to be founded on. revealed law. And, as the passages are distinct, 
two revelations or passages of that lay must be asauined. la coustniii^ however, these 
passages liberally, by# the help of inference, the autlrtu* nuderstaiuls , their impoit to be 
thus • ‘ A daughter’s sou and a smter’s son are adopted by A'udras only. tor in no 
authority are such sons inuntiouod as eligible to the three hrM tribes : a» tbe\ are to 
Madras.’ Thus, without roCerriiig to revealed liAv, he understands the position .n the 
llrst passage, demonstrated )>y ai^ argument lu the second : and this seems, to eo what 
he intends, when he says : “ Therefore the appareuj reasur, &c. &c. 


* Vide infra, Sec. V, § 18. 
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105. And accordingly, the term ‘ sister's son' is inclusive even, 
of the daughter's son also ; for, othervsrise the restric- 
tion, that the daughter’s son, and sisters's son refer 
^0 (^ddras, would not be attained : or if attained, an 
cption as to the daughter’s son, in respect to those of 
the three first tribes, would result ; as has been 
already noticed. 

is the cas'^, then, let the non-relation merely, of the 
sister’s son, to those of the three first tribes, be 
proved by the daughter’s son, and sister’s son, refer- 
ring to (^tidras : should this be alleged, it would be 
wrong. For, as such position would be established, 
by this reason alone, — ‘ from referring to (^udras,’ — 
the mentioning the daughter’s son, and sister’s son, 
would be unmeaning : and if a loose mode of ex- 
pression must be assumed, the use of the term 
^sister's son’ only, without specific meaning, is less vexatious, than the 
use of both tefms, in an indefinite import. Consequently, that only, 
which has been propounded, is accurate. 

107. Qakala has clearly laid down the above points : Let one 
of a regenerate tribe destitute of male issue, on that 
account, adopted as a son, the offspring of a sapinda 
relation particularly : or also next to him, one born 
in the same general family : if such exist not, let 
him adopt one born in another family : except a 
sister^s son and the son of the mother’s sister.” 

108. By this it is clearly established, Jiat the 
expression ‘ sister’s son’ [in tlie last sentence of 
(^auiiaka^s text § 74], is illustrative of the daughter’s 
son, and mother’s sister’s son, and this is proper, for 
prohibited connection is common to all three. To 
enlarge would be useless. 


^nnotatiotts. 

106. If tnis is the case, then let, &c.l In an enlarged stati, the lollowing appears 
to be the objection, which the author liere anticipates. If the two last passages of 
qaunaka's text, are to bo construed only, from inference and reasoning : and if the re- 
striction in respect to ^lidras, would not be attained, unless the term ‘sister’s son* were 
inclusive of ‘ daughter’s son then, instead of the last of these passages, being con- 
sidered, as containing the reason or argument dei-.onstrativo of the position declared in 
the first, let the first be regarded as the reason, establishing the position in the last . 
or, (ir the words of the text,) “ let the non-relatio i, &c.” In this case, the passages in 
question, would be still interpreted from inference, and what is ol jected in the preced- 
ing paragraph, would not apply. — The author anticipates, and refutes this mode of 
eluding, or i..torting his arguments. 

106. The mentioning the daughter’s son, and sister’s son.] In the first of the two 
last passages of ^aunaka’s text, that is, in that, which Is here proposed to be assigned as 
a reason 

107. One of a regenerate tribe.] That is of any trib''. other than the ^udra. 

108. For prohibited connection, &c.] What is hero meant is explained in Sect, 
IV, S 18. . . 


A text of (^akala, 
cited, as confirming 
the doctrine advanc- 
ed. 

daughter’s sou, a 

It apy'‘ar3 from 
which, the term sis- 
ter’s .iou is illustra- 
tive of the mother’s 
sister’s son also. 


The i ^rm ‘‘ sister’s 
son” is inclusive, of 
the daughter’s son, 
otherwise objections 
would exist. 


106. If this 

A mode of recon- 
ciling the construc- 
tion of the passages 
in question, from in- 
fereisce, without in- 
volving what is ob- 
jected iu the last 
refuted. 
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SECTION Hi. 


Rule, should one different hy class be illegally adopted. 


1 . 


Should one dif- 
ferent by class, bo 
jllegaliy adopted, 
Avbat is to be done, is 
shown by Caimaka. 


It has been declared that, one different by class, mu^fc nob 
be adopted ; should this rule be transgressed, what 
would be the case ? In reply to this question, (^auna- 
ka says: “If one of a differ^ wt class, should how- 
ever, in any instance, have been adopted as a son, 
he should not, make him the participator of a shave. 
This is the doctrine of ^dunaka.” 


Import of the ex- 
pression ‘ different 
by class. ’ 


2. The meaning is : — should 'one* be adopted, 
according to form even, whose class is different, — 
being superior, or inferior, in respect Jo the adopter.- 


o. Exclusion, from participation in^the wjiole estate, is implied, 
from the cogency of the term ‘ shai’e’ ; [which intends,] 
‘ Jiarr* share of the estate’ : and on account of, — a text of 

Katy ay ana, which expresses, — “ But, if they be of a 
different class, they are entitled to food and raiment only,” — and a 
portion from iTtj naval ky a, commencing, “ amongst these, the next in 
(ualer isjiieir, and presents funeral tiblations, &c.” and ending^<^t!ns law 
is propounded by me, in regard to sons, ccpial by class.” 


SECTION IV. 

4 ^ 

I 

Ihe qualification,'^/ the jyerson to be adopted . — Tile "gift of a son, under 
what circumst(f)ices and hg whom proper.-^ The son of a twice onav^ 
• ried W^nmn, and slaves son specially referred to. 


4. Next, in reply to the question, as to the qualification of the 
person f^o bo affiliated, Caunaka declares : “ By no 
man, having an only sovi (eket-putra), is^the.gift of a 
son, lo be ever made! By a man having several 
sons ^bahu-putra), such gift, is to fee made, (?n account 
of difficulty (prayatnatas).” 


(Jauuaka intimates 
the description of 
person, to be adopt- 
ed. 
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2. He, who has one son only, is 'eka*putra,’ or one having an 

only son : oy such a one, the gift of that son must 
‘o^a.^^tra’^expl^i^^ made: for a text of Vasishtha declares, “an 

ea. only son, let no man give, &c.” 

3. Since, the^ word ' gift,' means the establishing another’s pro- 

perty after the previous extinction of one’s own : 
By prohibiting the and another’s property cannot be established with- 
gift of a.u only son, out his acceptance: the author (Caunaka) implies 

ICrctivingTaclS in question. ’Therefore, a pro- 

adoption as declared hibition likewise against acceptance is established 
by Vasishtha. by tb..t veiy text. Accordingly Vasishtha : “ an only 

son, let no man give or accept, &c. &c.” 


4. 


Who, assigns a rea- 
son, from which, it 
is argued, that, both 
the giver, and ad(:p- 
ter of an only son, 
incur an offence. 


To this he subjoins a reason, “ For, he is [destined] to continue 
the line of his ancestors.” His being intended for 
lineage, being thus ordained: in the gift of an only 
son, the offence of extinction of lineage is implied. 
]Sh)w, tliis is incurred by both tlio giviu' and adopter 
also. For the [reason in (piestion,) is subjoined, 
after both [verbs: viz. ‘give’ and ‘accept.’] 


Other tei^ts, which 
proliibit the gift of 
a sou, refer to the 
case, of an only sou, 
not to where there 
are several. 


T). As for another text of recorded law, — “In 
instruction, the father is absolute over a sou nnd 
sons’ wiv^es: but not so with respect to tlie son, in 
sale and gift,” and tlic text of the Holy oaint : 
“except a wife and a son, other things may be 
given :” — these texts regard the case of an only son. 


6. ,,VEver’J in a time of calamity: accordingly, N«4rada says: 

“ A deposit, a son, and a wife, the whole estate of a 
man, who has issue living; the sages have declared 
unalienable, even Viy a man oppl'e«^sed by. grievous 
calamities: although the property be solely that of 
the man himself” This text abo, regards an only 
son ; for it is declaratory of the same import as tlie 
te.xts of f^)auriaka and Vasishtha, 


‘Ever’ used by 
Caunaka, indicates 
even, during a cala- 
mity : as 'intimated 

by. 

iJ^'arada, 

Whose text refers 
to an only son. 


Caunaka resolves a 
question, in declar- 
ing that a son is to be 
given, by ‘one hav- 
ing several sons. ’ 


7. Next, the author replies' fp the question, — 
By whom is a son to be given? ‘By one having 
several sons.’ He who has several sons is ‘ bahu- 
putra,’ or one having several sons.’ 


^'iinotations. 

2. ‘ Eka-putra,’ or one having an only son.] The compound, ‘ eka-putra’ is capable 

of being, vrrioualy rendered : The iijterpretatiou of the author restricts it to the sens© 
in which it is here used. 

7. By whom is a Lon to be given?] This is one of the topic-s specified in tbc 
commencement of the work. 
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8. “ By no 


By which the gift 
of one of two sons, 
(which might other- 
wise bo inferred) is 
prohibited : and this 
ia supported by an 
extract from the 
Bhurata. 


T fi e masculine 
gender, being used, 
a woman must not 
give a son, as declar- 
ed also by Vasishlha, 


man having an only son,” From this prohibition, the 
gift, by one having two sbns, being inferrible : this 
part of the text (“ By one, having several sons,^c.”) 
is subjoined^ to prohibit bh^ sai^e, by one imving 
two sous also. For, the * speecjh of (^autanu, to 
Bliishma, expresses: “ He who has only one son, is 
considered by fue, as one destitute of male issue, 
oh ! descendant of Kuru. One, who has only one 
eye ts as one destitute of* both : should his only eye 
be lost, he is absolutely blind.” • 

9. “ By a man having 'several sons.” Since, 

the masculine geiide^* is here used, the gift of a son, 
by a woman, is prohibited. Accordingly, Yasishftha 
says : '' Let not a woman either give or accept a 
son ; ” — and [her] independency is not ordained. 


She may with her 
husband’s assoiit. 

As authorised by 
Vasishtlia. 


10. With the husband’s assent, a woman also 
is competent. Accordingly, Vasishthi adds : “ unless 
with the assent of her husband.” 


11. fVhoni, his mother, or his father, <^ves •(dadyai)*” — “ his 
Two passages seem- mother or father give (dadyatAra).”f As^or what 


ingly implying, tlie 
e<^uulity uf the wife, 
coiisia+eutly explain- 
ed. 


is contained in these passages, as intimating the 
ecpnility of the father rfind mother : that is merely, 
witli reference to the assent of the husband. 


V2. It ininst 

•• 

In a season of ca- 
lamity. the widow, 
though the assent of 
her husband, is im- 
jmssiblc, may give 
her son : 8!s contirim 
ed by a case in 
point. 


not be argued* that thus the gift of hj^ijsi^n by a 
widow, though during a season of calamity, 
not take place, on account of the imposs'ifJility of 
the assent of her husband ; analogous [to herinca- 
paeiry] to adopt. For, by, referring to the instance 
recorded of Galava, such gift may be inferred as 
legal, ami the singular number, indicating independ- 
auce oi' another, is used. 


9. And [her] ij;^(rependeiice is not ordained.] In rendering this passage from a 
variety of readings,* which occur, and constructions, winch might be adopted, those 
which appeared to Agree best with *the context, have been selected. — Two or three 
manuscripts referred to, concur in reading ‘ iiairapek-sha-sravanach-cha.’ This however, 
• i« not so*t}aai?y rendered with general consistence, as the reading of the third m.anuscript, 
which has oeen adopted ; vi/.., ‘ iiairaxieksli’ asravanach-cha. To the former cf the^c read- 
ings, the printed cojtiy adds iti-bha\\i. 'J'his (vuiiirnis as proper th^^ construction of the 
sentence with what procede.s, rather than what follows it ; though thereby an iiiaccu- 
ra<^y of style (by no means however to liiin uncommon) iiiust*i)e imputed#o the author. 
If tlft first of the readings noticed be preferre(i, the Iranslation must be thus : ‘‘ And 

[besides in the text of question, the man] is mentioned independently of 

and without reference to his wife.” ^ , 

12. Instance recorded of (lalava.j The traiftlator has not yet succeeded, in dis- 
^iovering the circumstances Here alluded to ; indeed the terms o^f the original, ‘ f-^alaviya- 

* hart of a text of Yajuavalkya, 2, 152. t Part of a text of Mapuf . 
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13. 


Tim husband may 
give son, inde- 
pendent of the wife : 
argued from passiJge, 
cited in § 11. 

Of Baiidh^yan?*. 

The Bharata. 

And Vedas. 


person, 


The husband, sinerly even and independent of liis wife, is 
cornpettjnt to give a son ; for in the two passages 
cited yin § 11) the father is mentioned singly and 
^una?jsociated with the mother, and there is this 
reason of Baudlufyana found : “ From the predomin- 
ance of the virile seed, sons are regarded even, as 
not produced of the womb/' Jn the Elmrata also, 
[a reason is found.] The mother, is the fosterer ; 
the son w of the father : he U [as it were] that very 
by whom produce.” A passage of revealed law, is likewise 


[confirmatory]. '' His-self is truly born a son.” 


Implied in the last 
of the passages, cited 
(lu I 11) that, the 
power to give, of 
both united, is prin- 
cipal : as may be 
argued from paasag^;S 
of Vasishtha and 
Baudhayana. 


14. And, from the intimation of the agenc}^ of 
both together, hy the verb ' give’ in the dual in 
Mann’s text, the coTn])etency of botli united is prirj- 
cipal.. Accordingly Vasishtha says : “ Man, ])roduC'- 
ed irom virile seed ami uterine blood, proceeds from 
his father and mother, as an effect from it’s cause, 
therefore, his fatiier and mother have power, to give, 
to sell, or to abandon their sons.” Baudhayana 
also. “ For, the connection to the father and mother, 
is equal.” 


15. Conformably, in this nnssage, C the mother or father given”) 

‘‘The mother or intending, — fi’om her dependance on the 

father give.” fa this asscTit of lier husband, the infeiiorit/ of tht‘ mother 
part of his text, (111), [as tlie agent, in the gift of i\ sem] ; — the mediocrity 
tlu^‘e hu.sbaud, on account of his indepenclance of 
the wife ; — and the pre-eminerua) of both united, 
from their being equally i^arents, — ])ro|K)un(ls each ])osition in order 
last, recording as he }»refers it, to that preceding. 

16. It must not bo argued tliat this is Tnerely a-^slngle ?^^entence, 

on account of tlie only verb being used in tlie dual 
Objection refuted, number: for the disjunction iti the middle [hy the 
particle, ' or ] would be iucunsi.stent. Therefore the 
passage in question comj)rises three |)Ositions. 


. I^nnotatioujjy 

liiiga,’ might crpially be understood, as signifying ‘Cui instance recorded, by (SaHva. It 
should be olmerved, that the printed coj)y reads ‘ maiiavi;y a-linga,’ which inf y be ren- 
dered * the text Manu’ : and if this reading be ( orrect, that cited in § 11 and % 10 , 
wherein tlie expression ‘during distress’ occurs, is alluded tr>. Three distinct copies 
referred to by whe translator, concur in the reading adopted by him ; for which reason 
he regards tluv other as a substitution, made by some pandit, to .obviate the difficuBy on 
the reading adonted. ‘ 

The singular number, indicating indcpeiidance of another is used.] In the passages 
(juoted in § y, ‘ mother’ is mentioned' in the singular number, and (as it were,) independ- 
ant of the father. 

14. Therefore hjs father and mother, <ke.] In the origi lal, the compound of con- 
junction Matapitarau” occurs, indicating the association of the father, and mother. 
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The text of Yajua- 
valkya, is confirm- 
atory. 


*17. Accordingl}", tile chief^of saints, 

]>assage, “ whom his motheV or his father give^ has 
used the ve»b in the singula^ iiuiuber even, though 
referring to each [nominative cage.] 


In Gaiinaka’s text 
(§ !2) ‘ on account of 
difficulty’ ; is assign- 
ed as the reason. 

Explanation of the 
term. 


3 8. On yie subject proposed, the author [(^au- 
naka] assigns a reason, — “ on account of difficulty 
(prajj^^atnatas).” That fiine in which there is great 
trouble is [a time of] difficulty that is, a season of 
calamit\\ 


39. Hence, the meaning is this ; — a gift of a son, is to be made 
in a time of •calamity only: not otherwise. Thus 
Katyayana says : But ‘during a season of distress, 
the gift or sale even, may be- ninde; otherwise he 
must not attempt the same. This is the injunction 
of the holy institutes.”^' From the context, — '' of 
sons and wives,” is understood. Main! also : “ Whom 
his mother or father give during distress, confirming 
the gift with water,” 

• 

20. '‘During distress.”} dn a faming, and so 
forth : should the gift be made, no distress existing, 
tlie giver commits a sii^, on account of the prohibi- 
tion, “otherwise he must not attempt the same.” 


Conclusion, that 
the gift of a son , must 
he only made, during 
distress : as declared 
by Katyayana. 
Whose text alludes, 
to sons, and wives. 

Manu also. 


In the gift of a 
son, during no dis- 
tress, a sin is incur- 
red. * 


Other construction 
of Cainflika’s term 
* difficulty’ noticed. 

Confirmed by a 
passage of Atri, 

And an interpreta-# 
tion by ApararUa, # 
and the Chaudrika. 


21. Or,th^ term ‘ prayatnatas’ may sj^giiHy — ‘on 
account of difficulty of the adopter.' During distiiii,s% ; 
tliat is, — when destitute of male issue : on aef!t>iurl of 
the text of Atri, commencing, — “By a man destitute 
of a .^ori only, must, a substitute for the same, always 
be adopted, : audit is thus interpreted, even 

by Apararka, and in the Chandrika.J “‘During 
tlisi ress’ — that is, — the adopter liaving no son.” 


22. Another speeijtl rule, is propounded, in the fvalika-purana. 

* • Sou.s giv<jn, and the rest though sprung from the 

Another special of^anotlier, vet being didv i nitiated under his 

purSina. * own family name, tecoine son.s. U iiord oi the eartii, 

* a son havinj; been initiated under the family navno 


"t" ■ “ ■ ^ 

'Annotations. 

22. .A.notlier special rule, is propounded in the K« lika-purana. ] This pasisage from 
the Kaiika-punu.ia down to ‘ sacrifice for male issug,’ is iiiiserted in tho^folhpving note, 
by Mr. Colcbrooke, in his translation of the Mitakfjiara on inheritance, Chap.* I, Sect. 
XI, § 13. — “ llaghiiiiandaiui -in the ITdvaha-tatva, has quoted a passage from tho 

♦ - - -• 

* Before cited with a variation in the reading : v. Sect. 1, ^ : 

t V. Supra Note to Sect. J, § 03. ^ V. Supra^e* t. 1, § 7. 

• 
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of father, unto the ceremony of tonsure inclusive, does not become 
the S(% of another man (ahyatas). The ceremony of tonsure and other 
rites (Chudadya) initiation, being indeed performed, under his own 
family name, sons gi ven, and the rest may be considered as issue : else, 
they are termed slaves. After their fifth year, O king, sons, given, and 
the rest are not sons. [But] having taken a boy five years old, the 
adopter should first perform the sacrifice for male issue. But, the son 
of a twice-married woman, immediately on beinj; born, ho should duly 
take as a son. Having performed positively (vai)«for such, immediately 
on being born, the burnt sacrifice for the son of a twice-married woman, 
the man should complete every initiatory rite, the ceremony for a 
male born (jatakarma) and the rest. The burnt sacrifice for the son of 
a twice-married woman, being completed, from these (tatas) a son of 
that description, is filiolly related.” 

2o. The meaning is, — although sprung from the seed of another, 
sons given, and the rest, when ‘ duly initiated under 
Exposition of tho own family name,' (that^ is, by the adopter, 

importof the passage accordirig to the form prescribed by his own code, 
mencL r fven the family name of himself,) into ^he different 

and the"reX”^^'^°’ rites, commencing with that for a male born, then 
become sons of the adoptive parent, not otherwise. 


. Annotations. 

f 

KalitvA-pi^rana, which witli thc^text of Vasishtha* constitutes the groiuid*work of the 
law of adoption, as received by his followers. They construe the passage, as an unqua- 
lified prohibition of the adoption of a youtli or child, whose age exceeds live years, and 
especially one whose initiation is advanced beyond the ceremony of tonsure. This is 
not admitted, as a rigid inaxiiii‘i»y writers in other schools of law ; and the authenticity 
of the passage itself, is contested by 8oiue,^ud particularly by thq author 0 / the Vya- 
vahara-mayukha, who observes truly, that it wanting in piany copies of the Kalika- 
purana, others, allowing the text to be genuine, explain it, tin a sense more consonant 
to the general practice, w’hich permits the adoption of a relation, if not, cj| a stranger 
more advanced both in age and in progress of initiation. Tlie following version of the 
passage conforms with the interpretation of it given by Nauda Paudita, in the Dattaka- 
Mimansa." , 

23. The dilTererit rites commencing \vith that for a male horn. ] Those are speci- 
fied, in the following note of Mr. Colebrooke, in his translation the Digest, on text 
134, Chap. Ill, Book 5 : “ By these eight ccremruies I understand. Ist, Jatakarma ; 
a ceremony ordained, on the birth of a male, before the section of the na'^el siring, and 
which< consists in making him taste clarified butter^ out of a golden spoon. 2d, Kama- 
karana ; ceremony pn giving a name, porformeil oiiisho tentli day after birth ; or on the 
eleventh, twelfth or oven the hundred and first day. 3<1, Nishkramana ; carrying the 
child out of the house to See the moon, on the third lunar day of tho third light fortnight 
from his birth ; or to see tho gun In the third or fourth month. 4th, Annaprayana'^ feed- 
ing the child with rice, in the gixth or eighth month, or when he has cut teeth. 6th, 
Chiilakarana ; the ceremony tonsure, performed ii*! the second or third year after 
birth. 6thr, Upanayana ; investiture with the marks of tho class, performed in tho 
eighth year from the conception of a Brahmana ; but it may be anticipated in the fifth, 


Vasishtha 15, 1, 7 — the same cited in this work in Sect, v, § 31. 
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24 


Confirmed by Va- 
siahtha. 


Zo, 


The 


Vasislitha declares this, — '' and a given son, even sprung^om 
one following a different branch of the Vedas^eing 
initiated [by ‘the adopter], uncier his own family name, 
according to the form prescribed in his own branch of 
the Vedas, is a follower of the same branch.” 

t 

son given, and the rest.” , By the terra rest/ hero 
used* the son made, and the others, are iijcluded^ on 
account of this part which preceded [in the Kahka- 
purana.] “The legitimate so^nf the son of the wife, tho 
son given, the son made, the son of concealed birth, 
and tlie son rejected, •take shares of the heritage. iTho 
son of an unmarried girl,' the son of a pregnant bride, 
the son bought, the son by a twicc-raarried woman, 
the son self-given, and the slave’s son ; these six are 
contemptible as sons : on failure of the first in order 
respectively, let him invest the next \wth filial rights. 
But let him not appoint to tho empire, the son of a 
twice- married woman, nor a son self-given, nor one 
born of a female slave.” 


Import of the term 
‘ rest,’ shewn by re- 
ference to a preced- 
ing part in the Kali- 
ka-purana. 

Which directs that 
on failure of each pre- 
ceding, the son next 
in order, successively 
shall be invested with 
filial right. 

Certain exceptions 
ill the case of empire. 


2G. The non-appointment to empire of the son of tfTe twice- 
married woman, and the other two, which is directed 
in the latter part of tlTis quotation, holds, even on 
default of any other son besides the legitimate son. 
For this part o( the passage is subjoined as^ excep- 
tion to the preceding part, (“ on failure''^ the jjist 
would be respectively, &c.”) and their non-succession to tbe^ifl^re, 
should a legitimate son exist, was declared ir^this 
preco^ling passage. — “ A legitimate son existing, let 
not the king invest in the empire, the wife’s son, and 
the rest : [nor] esMse to be completed [through such 
«ons] the solemnities for his forefathers,” 


To which, thoae ex- 
cepted *urider no cir- 
cumstancea can suc- 
ceed. 


Their non -succes- 
sion was before gene- 
rally declined iu a* 
part preceding. • 


gnnalaiidns* 

or bcdela'^ed to the sixteenth year. 7th, Savitri ; ceremony of investiture hallowed by 
^le Cayatr^ which inuati not bo delayed for a Bralmiana, beyond the sixteenth y^ar : it 
should be performed in tho fourth ckiy after the fir.-^t investiture. Stft, Samavarttana 
ceremony on the rotufn of the student from his preceptor’s house, "rhe v«hole number 
or ceremonies, called Sanakara, as expiating the sinful taint ctntracted iu^be mother’s 
woiub^mul as effecting regeneration, in other wc^jpds, a'* pc^’fecting the class of a twice- 
born man are ten. To the e.ight ceremonies now enumerated, must be therefore added 
the ceremony which precedes ooucoption (Garbliadhana,) and marriagm which is the 
last of these sacraments. Rituals contain other cerrfnonies, two of whiclr are«ii#ntioned 
in the text and in tho preceding note, but those aib not essential.”— Allusion is made 
tathe puusavana or ceremony to obtain male issue, performed the expiration of the 
third months of pregnancy, and the Simantonnayana performed in flio 4th, 6th, or 
months of the first pregnancy. TJhs rite consists in combing thewife’a fre/is^ and 
need only be performed once. 
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27. The nieauin;]^ is, — A legitimate son existing, let him not 
invest with empire the son of the wife, and the rest : 
Which IS explained, ‘[nor] cause to be completed,' — that is, nor cause to be 
performed [by such inferior sons] the ‘solemnities/ 
meaning the funeral repast and other rites, in honour of his forefathers. 


Though xhe speci- 
ficati,on of the family 
name, is not directly 
made in the Jatakar- 
ma and other rites, 
it is in their compo- 
nent, part, the vrd- 
dhi-9raddha. 

But it is directly 
made, in tonsure and 
other rites. 


Filial relation pro- 
ceeds from initiatmy 
rites : which are af- 
tiririatively, and ne- 
gatively .-''cwm, iu 
the extract iu § t2‘2. 


28. “ Under the family name (gotrcna)/’] Al- 
though, it is not ordained, that the family name is 
immediately instrumental in the ceremony, for a male 
born, and others; still since, in the VTddhi-9raddha, 
a component essential of those ceremonies, use of the 
family name, is made ; it ap|)lies also, to what is prin- 
cipal, [viz. those ceremonies themselves]. But in the 
rites of tonsure and the rest, it is used directly ; for 
a text ex{>resses : “ The coronal locks of the boy, 
must be made with the enunciation of his patri- 
archal tribe.” 

29. It is declared that filial relation proceeds 
from initiatory rites : the.se, [as applicable to different 
case",] the author pro])ourKl.s affirmatively and nega- 
tively — “a son having been initiated, under the 
family name of his father, &c. 


30. That son, who is initiated under the family name of his 
natural father, unto the ceremony of tonsure, that 
passa^ralluucd ending with that of tonsure, doe.s not 

become the son of another man — ‘ anyatas’ must bo 
rendered, in the sense of the regular genitive, ‘ anyasya’ (‘of another.’) 


^nno<atians. 

28. Still since, iu the Trddhi-^raddha.] This i.'i a ceremonial, performed on the 
(ifcasion of every initiation, to Bccure prosperity to tho individual. — It consists, in 
offering to the mares of tliree sets of three auce.stors, ohlation.s of rice, kc. kv .. — The 
first set comprises, the mother, the jiatemal grandmother, and greau-graiulinother. 
The second, the fathei', paternal grandfather and gn‘at-grandfathcr. — Tiie third, the 
maternal grandfather, gr.iV -grandfather, and grf3at-great.graudlather. If any of these 
should not be dead : the next nearest deceased ancestor, whose relation is analogous is 
substituted, 

29. These the author propounds affirmatively anil negatively.] Difficidty oconra 
in explaining, and tran.siatiug, the intent of the author, in this part, consistently with 
his elaborate ami abstruse commentary. The fo’ lowing illustration is offered with 
diffidence. In the extract from the Kaiika-puriina^ there is thi.s paa.sagc, “ A son having 
been initiated, under the family name of his father, unto the ceremony of tonsure 
inclusive, doc.s not become tbc son of another man.” By this the author implies nega- 
tively, that rites ending wifh tonsure, are the cause of filial relation to the adoptive 
father ; and this ha.s reference, to what the author regi.rds, as the most preferable ad»>p- 
tion — viz. , that of a boy wliolly ui.iiiitiatod, and consequently recently born. “Tho 
ceremony of tonsure and other rites of initiation, being indeed performed under his own 
family name sons, given, and the rest may be considereil as issue.” — By this sentenc", 
the author declares affirmatively, that tonsure and the litcs following, are the cause, of 
filial rolatjon and this must be regarded, ns applicable to tho case, provided for in § 35, 
— viz., that, where a boy wholly uninitiated is not procurable. 
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31. In respect to- the passage in question, there is this recon^ia- 
tion. — It must certainly he aftirmed, that, -wlTat is 
Apparent contra- there declared, that, oiie On j^vho|n the cerenfeny of 
tracraUiKlcd^ rc- tonsure is completed, becomes jiot the son of the 
conciled. ’ adopter, refers to the state, as son not in common ; 

otherwise by^this ]>art, — ‘' Having tevken a child of 
five years^ &c.,” the ])ropounding one even, whose ceremony of tonsure 
has been completed, U) he son of tlie adcf|>ter, would be contradicted. 
That til is passage necessarily regards a child on whom th^ ceremony 
of tonsure has been performed, will be made clear (v. § 48). 


Conclusion, that 
if one initiated as far 
as ttnisurc, bo adopt- 
ed, he is the son of 
two fathers. 


32. Hence, if ♦me who has been initiated iu the 
difieient rites down to tonsure be adopted, he becomes 
son of two fathers: for he is initiated under both 
family names ; and tliat the effect of this is his con- 
nection to both iamilies,will be declared in the sequel.^' 


Deduction, that 
the J atakarma and 
other rites down to 
tonsure inclusi are 
the cause of filial re- 
lation. 


38. Thus, the different initiatory ceremonies, 
from that for a male born, down to tonsure inclusive, 
are declared to bo the cause of filiation, [in the case 
of the adoption of one wholly uninitiated.] 


34. A’chiidarn (•' unto the ceremony of tonsure’) might have been 
used [by itself-|. The subjunction of the term ‘ inclu- 
sive’ (anta) is for the sake of authorizing, tbo affilia- 
tion of one whose coronal locks have nou been 
according to the form of his ].)atriarchal trilw. 
the principal rites, not being completed, he is capable 
of becoming a son, and Alie ])art, connucnc/mg — (‘^ The ceremony of ton- 
sure and other r^tes of initiation, &c. v'bc.,’’) is^ibout to be explained. 


The use of the 
word * inclusive’ siih- 
joined t^* the terms 
' unto tonsure. ’ 


ceremony (>f ton surc?^ Ik*). How is the casc, should a bov, on whom 

<Vc.” is added with thc rites, coinnierjciiig with that fof a male born, 
reference to the been performed, Jiut be procurable ? Anti- 

ed in preceding rites, iipating ti/is question, the author adcls — the cere- 
may not be procur-^^mony of tonsuie ai;d other rites of initiation, &c.” 
able. _ 


36. 'V^ihen indeed, the rites of initiation, commencing with that 
of tonsure^ are performed under his* own family 
parUiTqueSion. name, — that is — under ttie family nartie o^the adopt- 

er, (the particle ‘ vai’ (indeed) •having am exclusive 
impoft) : then, only can sons given, and the Vest bo considered as issue, 
else they are termed slaves 


* V. infra scot. t>, § 4j, ct 8e<iu. 
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37 . 

Impc 'fc 
phrase 
restricted. 


The complex phrase clxudadya” signifies those rites, of 
of the which tonsure is first; but , not rites antecedent to 
chudidya’ tonsure. For, with reference to what preceded, 
tautology would result. 


Conclusion that 
one initiated in every 
rite preceding, ton- 
sure may be adopted. 

But, that, as an 
object of adoption, 
one wholly unini- 
tiated is principal, 
and f'ne initiated as 
far as tonsure exclu- 
sive, is secondary. 


By “ The rest” the 
son made, and the 
other sous are includ- 
ed, whose Hlial rela- 
tion is from initia- 
tory rites also. 


38. Therefore, even should the ceremonies com- 
mencing with that after birth and ending with that 
of ‘ annajju^ana or feeding with rice, have been per- 
formed under the family name of the natural father, 
there is no repugnancy [in the adoption] : and thus 
it is established, that the child, on whom the cere- 
mony for a male born and the rest, have not been per- 
formed, is principal [as the object of adopt! on] ; and one, 
on whom the rite of ton.sure has not been performed, 
[but the other previous rites have,] is secondary. 

89. Sons given, and the rest] .By the term 
" rest are included, the son made, and the others, as 
has in fact been declared : they become sons by 
initiatory ceremonies also : not merely by ado[)tion : 
for, that would defeat the opposite alternative sub- 
joined “ else they arc termed slaves.” 


40. ‘ Else’]. 

Import of the word 
‘ else’ occurring in 
the pass^^-' alluded 

to.j 


The meaning is, should the ceremony of tonsure, 
and the rest, not be performed [by the adopter], or 
should one be ad-Opted, on whom the ceremony of 
tonsure and other rites have been performed ; a 
servile state ensues, not that of a son. 


General conclusion, 
that one uninitiated 
should be adopted. 


41. Since, that filial state, is produced from 
ceremonies; in the same manner as the being a 
sacrificial post and so forth ; it is established, that 
one uninitiated is to he ado}>ted. 


A limited period * t i- i i- i • 

necessary and pro- 42. A limited period tor adoption being neces- 

pounded to be the sary, the author adds afte" their fifth year, 
fifth year. 


« 

37. The complex phrase ‘cLudadya,* &c.] rUia compound term, might admit of 
either intorp/etation. 

Tautology would result.] The saiiie position as that contained in the first sentence 
of the extract, would be declared, — This has been explained by the author, as referring 
to the adontior of one whol’y uninitiated and consequently just born. In which case, 
the whole initiatory rites preceding tonsure, are to bo performed by the adopter. 

41. Sacrificial pose and BO forth,] The post and other implements, necessary for 
^ sacrifice ^re consecrated by the performance of ceremonies, and thus are qualified for 
the phi^pose. ‘ 
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After *which one, 
though uuiuitiated, 
is not to bo adopted. 

Reason, why the 
position that the five 
first years are the 
season for adoption, 
is propounded nega- 
tively. 


One, though ^ninitiated, is iiCu t.) be adopted after the fifth 
year: for, the time having gone by, he cannot b^orne 
a son. By^his it is declared, that the fivS [first] 
years only, are the season ibr adoption. Now, the 
propoiuuiing this position negatively is for the pur- 
pose of shewing that an age beyond R,V6 years, is not 
even a secondary season : for, otherwise by the rule, 
(“ e^ory season ulterior^ to the appropriate season, is 
pronounced secondary’") it would follow, that any 
time, beyond tlie fifth year, were secondary. 


*44. And, therefore, as by this passage commencing from birth, 
unto the third *y ear , &c.”) the third year, is the prin- 
ce rm ‘ tonsjure’ ci pal season for its performance : and since, year is 
intends ^thT^ third tnentioned in the conclusion after the fifth year, 
year. &c.”) it follows, that in the extract in question, the 

word * tonsure,’ is meant to signify the third year. 
For, otherwise the consequence would be, that, where tfte ceremony of 
tonsure, took place at the same time, with the investiture of the 
characteristic cord, at his eighth year; one on whom the ceremony of 
tonsure had not been performed, might be adopj^cd. • Nor would, what 
was meant thus result : for, it would be at variance with the part 
commencing after the fifth year, &c,” 


Conclusion, that 
as far as Jj;the third 
year, is Vie primary 
season, and beyond 
that till the tif th, the 
secondary. 


45. Hence, it is established, that the term 
‘tonsure,’ in the passage, — “unto tonsure inclusive” 
— intending also, the third year, [limitsl proper 
season: that, beyond the third year, to the fiW.i,*is 
the secondary season : but that after that, no\im^e is 
even secondary [for the adoption of one initiated in 
rites 'preceding tonsure, but not in that rite]. 


46. ‘ Are not sons.’] By this, •it is intimated, that though filial 
«i‘elation be not produced, yet tonsure and other 
Deduction fr o in rites of initiation may be completed; for the time 
aie no performance of these respectivtjly, yet exists : 

^till, howeYor, they are only slaves, for filial relation 
is wanting; and thfe is the third cause of a servile state. 


47. “Let mtt wives and sons, being unwilling, undergo sale, nor 
* even gift,” * As for the prohibition in this text, of 

• A text oi lutyi- Katyayana, against the gift and so forth, of persons 


j S'vttfflittions. 

46. And this is the third cause of a servij# state]. The other two cJuses are 

indicated in | 40. » 

• • 

47. Ab for the prohibition in this text, &c.] From the text in j;iimstton, thp 
possibility of the gift of a son, ho^veve^ old, is mferrible, the author accordihgly, to 
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unwilling, inat even, must interpreted as forbid- 
ding, the gift of a boy of five years only ; not of one 
older. — And: — “ one idiscriminating, not a minor.” 
As for, what is thus interpreted by Sarvajnya, advert- 
ing to this reading, — discriminating good and evil”) 
in the text, — wliom a man takes being alike, &c.”^ : 
that must be explained thus — 'a boy of live years 
only, disc’riminating ])y the faculty" of reason: but 
' not a minor [generally].’ The meaning is, “he 

should not take [any] one, coming within, this definition, — 'a minor 
(bala) is till the sixteenth' year.’ 


yana,^ and an iuter- 
pretati^e passage of 
jSarvajn;> a on Manu, 
from which the gift 
and adoption sever- 
ally of one beyond 
the 5th year, are in- 
ferrible, explained as 
referring to a child, 
of that a^e. 


48. Then, if there be none uninitiated [unto 
Purpose and im- tonsure inclusive], what is to be done I In reply to 
•TaVng A?/ author adds— “liaving taken, &c.” The 

in the extract § 22. meaning is, — having taken a boy live years old, 
^ initiated in rites ending with tonsure. 


The passage, ‘ ‘ the 
.adopter sliould first 
perform a sacrifice 
for male why 

subjoined. 


49. But bow can such be adopted, since he is 
declared to be a slave ? Anticipating th,is objection, 
the exuthor subjoins, — “The adopter should first per- 
form the sacrifice for male issue.” The objection is 
thus reconciled. 


:>(). 


iV passage from 
the ’ cited, by 

wliich such .sacriheo 
IS flhtwn to be pro- 
ductive of otifspriug. 


He who is desii-ous, of issue should ofler to Agiri, parent of 
male offspring, an. oblation of kneaded rice, roasted 
on eight potshei'ds ; and to India, father of male 
issue, a similar oblation of rice, roasted on eleven 
potsherds. Fire grants liim ])rogeny, Indra renders 
it old.” In this ])assage [of the Vedas] sacrifice is 
declared as a cause pioductive of ot^'spring. 


an:nofiititin$. 

reconcile it with the doctrine, that the adoption is not to take place, after the fifth year, 
interprets, (though unsatisfactorily,) that, the text regards the gift of a child of that 
age : there being no ground to presume, tho gift of one older. 

As for what is thus interpreted, by Sarvajnya, &;3,1 The text alluded to, as interpreted, 
is one of Manu, describing the son made, or adopted — the expression, “ discriminat- 
inggood and evil, there occurring, is an epithet of the object of adoption. — if this phrase, 
as the interpretation by SarvaJnj/a, might imply, signify, one passed the years of mifiority : 
the rule, excluding from adoption, one of six years old, and upwards, would be contra- 
dicted : ,ac<'ordingly, the author restricts tho passage of Sarvajnya, as intending, one of 
five years, capable of discrimination; not any minor in the general sense of the term. 


♦ Manu 9, 169. 
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51. Hence, in tho. case where the offspring is not born, its De- 
duct lon is the effect to be produced : but where^ff- 
spring already born is adopted, it is implied^ that, 
in that case, since the bij'tlT ha^ taken place, the 
filial relation, is the effect to be [Troduced ; for other- 
wise, the precept proposed would not be accom- 
plished, Now^, this relation cannot su*l:)sist, without 
the Removal of the ser^dle state : therefore the re- 
moval of that also [by the sacrifice,] must of necessity be» admitted : 
otherwise, were [the sacrifice] productive of filial relation only, it would 
take place in any mere adoption of a son ; and if [it be argued that] 
there, it is not required, since the filial relation is produced from 
initiatory rites Qiily ; then, the same is the case, in the instance propoaped ; 
for, those rites are here inferred from the term ‘ first and it is declared 
in the sequel ; “ The man should complete every initiatory rite, the 
ceremony for a male born and the rest.’' 

52. Therefore, since filial relation, preceded by 
the removal of the state of slave, which had been occa- 
sioned by previous initiation, is produced by a sacri- 
fice for male issue; it is estabtisj^eS, that one though 
initiated [unto tonsure inclusive,] may ber53opted. 

* 

55. If this is the case, then the passage should only recite, — 
'' Having taken one initiated [unto tonsure inclusive].’' 
^^Objection obviat- \Ybiat occasion there, to use the expression, ‘'abo^ 
five 3 'ears old — Should this be objected, it is QiPiSJpe- 
ous ; for, the passage intends this restriction — ‘ a boy five years old only 
[i. e., under six]’ : and ^le rCvStriction, is for the sake of securing'*, an 
in.ve.stiturc of the characteristic thread, conductive to the holiness, 
result! ng^from tile 8tud>^ of scripturg, \vhich is preceded by the. previ- 
ous acquisition of fetters. 


Whence it is con- 
eluded, that one 
though initiated may 
be adopted. 


Deduction, that 
where one initiated, 
be adopted, the eJOfect 
of the sacrilice, be- 
sides filial relation, 
is the removal of the 
servile state. 



^nnotiilions. 

51, Tba precept proposed.] That is the one, enjoining the production of a s^n. 
Those rites are iufeyed from the ‘ first,'] By,the use of the wo?d ‘ first’ in the 

passage ; “The adoptS should first perform the sacrifice, for male issife,” — the perform- 
ance of rites, subsequent thereto, is implied, and initiatory rites are mca#t, as subse- 
quently^ shewn. • 

53, For the sake of securing an investiture of the characteristic thread, &c.] The 
Vedas, or holy scripture must not be studied, till tlis ceremony has been cSnqdeted ; 
the fifth year, is the proper season, for learning tlic letters : therefore to secure an 
investiture of the characteristic thread, such as may be productiA^ ofdiolines!^, resulting 
from the study of scripture, it is necessary that the adoption should be rcstrieted to^ 
one of live years. • ^ * 

30 
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54. And it must not be xrG^ued, that tliis restriction is established 
hy the })recGding sentence : for, tliis from its limiting 
of oi>poLT.it the period, for [fcho adoption,] of one, wliose initi- 
ation [as lar as tonsure inclusive,] has not been per- 
formed, is received, as not intending the meaning in question. 

Import of tile term o5. 'First’, — that is, previous to initiatory 

'first.’ rites boirg jierformed. 

56. But it is asked, why is it not meant, — “ previous to the 
sacrifice for ado|)ti(>n Because, the past participle 
Objection obviat- “having taken” being used, an antecedent time for 
, the act of adoption, including all its essentials, is 

inferred : and the previous initiator}^ rites, being annulled by the 
sacrifice lor male issue, the performance of other rites is absolutely 
n ecessary . 

The passage ; “ 
the son of a twico- 
marrierl woman, &c.” 
i."* subjoined as an 
exception. 

58. " A child begotten on a woman, whose [fiivst] marriage 

had not been consummated, or on one, who had 
Definition of the deflowered [before rnari-iage], is called the sou 

ried woman. 01 a twicu-uuinieu woman. ^ By this aehnition, 

one born on a twice-married woman, of any of 
the seven descriptions, is included. 


57. ''After their fifth year, sons given, and the 
rest are not sons.” In respect to thi.s previous 
])Osition, the author subjoins an ex(*(‘ption ; “ But 
the sun of a tvvicc-mairied woman, &:c.” 


^>mtokttioir$. 

54, The meaning in question.] A l)oy live years old, or one, the sixth year from 
whose birth, has commenced. 

57. The author subjoins an exception.] ,l5y the first sentence, (*' after their fifth 
year, &c.) it is implied, that sons given, and the rest within their fifth year by adoption, 
acquire hllal relation. — the cxprc.s3ioii sons given, and the re^t, the son of the twice* 
married woman, is included. — To excejit such (h‘.s ription of son, from the operation of 
the rule mentioned, the a.itlior .suppo.ses the Hui).sequent ])aHHaL''e, (“But the son of a 
twice-married woman, &c. ”) to be subjoined. — By this, the adoption of such son, is 
restricted to the time of hirtb, 

55. A twice-married woman of any of the seven descriptions.] These are speci- 
fied in a text of Kar.ada, cited in tlic Mitaksihara, in the chapter on granting loans. — 
The> are the following ; — 1, The re-married daimel, wiiosc first marriage had not been 
consummated. — 2. A woman who having heon guilty <»f incontinonce, is given in mar- 
riage to another husband, hy relatives appreliensive of lej^al penalties. — 3. One given in 
marriage by kinsmen to a sapinda relation of her first husband, no brothers of the same 
existing.^ — 4 . One who during her husliand’a life co-halhts with another. — 5. Such a one 
who subsequently returns to her luishand. — 6. Tho wi low who after her husband’s death, 
avoidii’g biothers and otuer kiny non, from lu.st co-habits with anothez'. — 7. A woman 
forcibly taken, purchased, or indi.ced by distress, who voluntarily prostitutes herself 
with another man. — It should be observed that the three first only in the strict sense of 


* Yajiiavalkya 
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Explanation of 
‘ iminediately on be- 
iny born.’ 


59. ‘I immediately on being born’] tha^is, 
as soon as produced : hencp the time of birth 
is meant;, nq other. 


Import of the term CO. J3uly take] that is adcTpt according to the 

* duly take.’ rules of adoption. 

♦ 

Cl. But, for one just born, is not th^ ceremony for a male born, 
alone propei-, on account of this rule, — Before 
^^Objectiun obviat- have touched the new born boy, (iz;c.” There- 

fore, how can it be said : ‘'immediately on being 
bom, he sliould duly take as a son ?” Excellent ’ for then, one 
unadopted, not having filial relation tonhe man himself, initiatory yites 
could not bo ])erformed : for, a text expresses, — “ Let the father initiate 
his own sons, &c.” 


C2. Neither can it be said, that paternal right proceeds alone, 
from the relation, as natural father’ : for, this is 
denied, by this passage— “ the receptacle is more 
important than the seed;”* — and a text of Gautama 
recites, “ of the other by special agreement, &:c,” The meaning is [the 
child begotten, on one man’s wife,] is the son of'tl]e other, — that is the 
procreator, — by special agreement only, &c. 


Conclusion, thcat in 
the cale in question, 
adoption first takes 
place. 


63. Hence in the case, in question, adoption 
takes place, anterior to the performance of the 
ceremony for a^male born. 


G4. The performance of the initiatory rites, being infeH"^, as 
following the adoption, the author propounds a 
varktion in this respect; “ Having performed, 

The meaning is this : After the adoption, having 
performed the bimuit sacrifice, for the son of a twicc- 
inarried woman, subsequently, let him perform the 
ceremony for a male born, and the other initiatory rites. 


The passage ‘*hav- 
hig performed, Ac.” 
propound!* a varij# 
tiou to a general rulei 


'llnnoliiHotts. 

tne lernij are ' punaroiiu or twice-U'u.rricd woincn, the others being denoniinated 
• ‘ svairini’ qr self-guided. The whole however, are classed under the general term ‘ para- 
piirva,’ meaning one who has had {.i^evious connection with another nmn. • 

62. By this passage the receptacle, Ac.] The close of text from^Xanu, is here 
cited^ which in its complete state, is thus. ‘‘Unlcp there be a special agreement 
between the o\Vner8 of the laud and of the seed, the fruit belongs clearly to the land 
owner, for tlie receptacle is inorj important, than the seed.” — The text of iVlanii, as well 
as that of Gautama, refer to, — where a husband l*emg in^iotcnt, may ^ippuint another, 
to raise up issue to him o^i liis wife ; in which casA unless with express agreement, the 
offspring bears not filial relation to the procreator. 


* Maau y, 62. 
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O ejection of au 
opponert. 


G5. But, is not this impossible, since it "S contrary to the argu- 
rnent, exemplified in the sacrifice [to fire] for a son 
born ? Accordingly, on the same principle, as this 
is oidained, so is the burnt sacrifice, for the son of a 
twice-married woman, directed in the case in question. [Now this 
according to your opinion] is performed, previous to the ceremony for 
a child born: therefore, since it is to be completed in five days, the 
principal rite [being the cei '^mon}^] in question, would be barred, 

66. Should this be objected : it is replied, that, in the case in 
Befuted question, the burnt sacrifice for the son of the twice- 

married woman, is not analogous to the sacrifice [to 
fire] for a son born, which is ordained in respect to spiritual purposes. 
Bes'ides, [that used,] may be a mere unrestrictive order, of mentioning 
the former sacrifice, and the ceremony for a child born, and other rites 
for a son produced from the wife of another : in the same manner, as 
in this passage, — “ Having performed the sacrifices prescribed for the 
day of the new moon, and that of the full moon, let him offer an obla- 
tion with the Iboma plant.” Thus there is no repugnance. 

67. The particle vai [positively], having an 
exclusive import, the construction is — '' For one 
directly after birth only, at no other time — there- 
fore, a restriction as to the priority in time, or other- 
wise, of the sacrifice, for the son of the twice-married 
woman, is not deduced ; as in the case, of the sacri- 
fice [to fire] for a son born. 


It is not, a res- 
trictive or absolute 
rule thaii Ihe burnt 
sacrifice is to bo first 
completed. 


Annotations. 

65. The argument exemplified in the s.acrilice j to fire] for a son born.] Allusion 
is heie made, to the 18th l.’opic, 3(1 Section of the 4th Book of the Mimansa, by 
Jaiinini, it is there pr()p(>scd, as a subject for a disquisition, whether the sacrifice to fire, 
takes place immediately after birth, or when the ceremony for a "hild born, has been 
completed. The opponent argues, that the consequence should immediately follow its 
cause, and therefore, the sacrifice to fire, occasioned by birth, should be consecutive 
thereto. — On the other hand, the supporter of the right opinion contends, that, as the 
giving the breast to the infant, is ordained, after the completion of the ceremony for a 
child born, if the .«Acrifice is to be performed, previous to this ceremony, from the great 
delay, which must neces.sarily occur, before the breast coiud be given the child, its death 
would be occasioned ; and in that case, there would be no object, to whom the fruit of 
the sacrifice, cemsisting in purification, and so forth, would accrue. Therefore, the 
sacrifice in question, does not immediately follow birth, but takes place, after the com- 
pletion of the ceremony for a child born. 

6G. In the same manner as in the passa c, ,%c.] lu the 3rd Topic, 4th tSection, 
5th Book of the Mimansa, a disquisition is proposed, whether a restrictive order, is in- 
tcndcf'’, or not, in the passage in question, for tho perfornianc(i of the ceremonials speci- 
fied, The ox^ponent alleges, that a icstrietive order, is deducible from the past participle, 
— ‘ having performed,’ — This is denied, by the f ax>porter of the right opinion, on the 
ground, that the sacrifice with tho Soma plant, is shewn, to be consecutive to the estab- 
lishing a consecrated fire, in the x^ussage, — “ one about to offer an oblation, with the 
8oma jdaiit, sliould [first] establish a consecrated fire ” It should bo observed, that 
without having first establisi.ed such fire, an individual cannot sacrifice after the forms 
prescribed, for the Darya and Paurr: i-masa sacrifices, or those on the days of the new 
and full moon. 

67. Therefore a restriction as to the priority, «fec.] ifreat obscurity pervades the 
v:hol( o{ this .part of the work. The translator conceives, that in this particular place, 
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68, By the term ' every’ alone, the meaning being complete, the 
men iori of the ceremony, for a male born, and ^le 
Purpose and im- rest, is added to exclude interior rites, whilst^ the 
‘^evLy/ ^ ^ olispring wifs in the womb.-r-As.for the use bf the 

ex|)ression ' all/ notwithstanding the mention of the 
ceremony for a son born and the rest : that is, for the purpose of sug- 
gesting, whatever initiatory riteii may belong to any particular indi- 
vidual ; and hence, it is to be inferred, tln^ although for (^lidras, there 
is no iiivestiture of any characteristic cord, and so forth^ still, they 
become sons even, by “the ceremony of tonsure and other rites. 


A person not ot 
the three tirat tribes 
cannot perform the 
sacrifice. 


69. “ The man.” Although a general expression 

is used, still, since orve of the three hi st tribes only, is 
competent to*per form, the burnt sacrifice, for the son 
of the twice- married woman ; in respect to others, the 
filial relation proceeds from mere initiation alone. 


Deduction of the 7(). The author thus concludes, ^hat the burnt 

author from the pas- sacrifice, and initiatory rites united, are the cause of 
ed, iiiiation ; Being completed, &c. Ac. 

71. The meaning is : the burnt sacrifice fo*' th<? son of the twice- 
„ 11 manied woman, being coin|)letcd, ‘ from U?e-?e/ that 

IS, — trom tiicse initiatory rites, — a son ot the twice- 
rnarried woman, becomes filially related. • 

72, Under the same head, the aiitlior of the 
Kalika-pui-ana propounds a rule, applieipble to the 
son of tile twice-married woman. “ He sbou)4{pe*r- 
form, at the funeral repast of his father, a rite dedi- 
cated. to a single ancestor (ekoddishta) ; iiot*any 
parvana, or double rite, and so forth.” 


!^nnotations. 

the author has omitted to di^ircss the train of reasoning, by which ho arrives to the 
conclusion advanced, lln tlio extraej; from the Kaliha-puraiia, it is hi'st stated, that a 
per.son sliould regiilai'l}^ adopt the son of a twicc-married^ Avonian, immediately after 
birth. The followdii^5 sentence adds “having performed positively, (vai) for such, 
immediately on beinuj|born, the buriC sacrifice for the son of a twicc-married w'ouian, 
the man should complete every initiator ^ rite, the ceremony for a male born, and the 
rcst.”~T’wa ihe autJior construes as unplying pointedly, the performance of the 
*gacrifiec di:#ectly after birth. But the preceding sentence directs that adoption should 
then take place. Fi-om the contrast of the twm injunctions, the authc*' argues lHat no 
positive and restrictive rule, as to tlur|)riority in time or otherwise, ftor the performance 
of the sacrifice for the son of a twicc-fiarried woman, can l)o djcduced. ^ 

Al; ill the case, of the sacrifice [to fire] fof a son born.] On a reference to the 
note subjoined to § fifi, it will be perceived, that the sacrifice here alluded to, is res- 
tricted to be subsequent to the ceremony for a chil^ born. , ^ 

72. A rite dedicated to a single ancestor (eke^dishta) not any parvana or double 
rite, &c.] The fiivst sixteen fdnerai repasts, taking place after tj^ie ten daysjmmeitiately 
succeeding the day of death, well as that on the anniversary of such»day,arcekoddishta. 
On these occasions the following articles arc first presented in honour of ];ho d^c^sedj 


Kulc in respect to 
the son of'the 
marriotl -woman, de- 
clared in another pas- 
sage of the Kaliku- 
puraua. 
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73. The son of a twice-parried woman, jj^t the funeral repast of 
his father, on the anniversary of the day of death, 
^^Passage explain- gi^ould perform rites, dedicated to a single ancestor, 
•not any parvana, or double rites, and so forth. 


74. By the terms, '"and so forth, the different variations of the 
. ' parvana rites, are Jikewise prohibited. For, a text 


Import of its terms, 
‘ and so forth.’ 

Jatu-Karana* 


of Jatu-J^arana expresses, — “ Annually, let the son 
of the wife, and legitimate son, perform [obsequies] 
according to the parvana form : the other ten sons 


Parasara. shonld perform a rite, dedicated to a single ances- 

tor,’ —and, a text of Parasara, recites ; [A funeral 


repast] by the legitimate son, frr a father, who has departed this life, 
on all occasions, is in honor of three' ancestors : that, by those of a 


different general famil}^ is consecrated to a single ancestor, on the 
anniversary of the day of death.” 


75. On fhe subject of sotis, it had been said,^ — “ The son self- 
, given and the slave’s son, (Dasa-putra).” Of these 

descHbed^^a pas’ describes the latter: “A female purchased by 
sage of the Kalika- price, who is enjoyed, is a slave : it is thus declared. 

The'son who is horn on her, is considered a slave-son.” 


%mxoMwns. 

— rawrL^, liquid butter, honey, barley, soaked peas, fruit, water, frankincense, white 
flowers, ku^a j^xass, a lamp, sandal-wood, betel, cloth, a thread, and water for the feet. The 
obla,f of the funeral cake, then takes place — The parvana or double rite, consists in 
the same oblations, and other ceremonials, being consecrated, on the death of the father 
and ether sire, in honour of the ancestors on the mother’s side, as well as in that of those 
on the father’s side. Thus, besides, the articles above o numerated, a funeral cake is 
offered, to each of the three nearest deceased male ancestors, on the father’s side, and 
mother’s side. The oblations in honor of the ancestors on either ''side, heirg preceded 
by a Visvadeva offering— The term Visvadeva, denotes a certain set of divinities col- 
lectively, and the offering so called, is in their honor, and o -iisists of the different 
articles, above enumerated : these should also be presented both on the occasion of a 
parvana and ekoddishta rite, to the Lord of the soil — Hites in the form of parvana, are 
celebrated by a rigid Hindu, on the following occasions ; on the \^a8t day of every 
moon (amavasya) — on the 8th and 9th days of the dark fortnig^xits of Pausha, Magha, 
Phalguna and Alvina, when oblations are made in" honor of th mother, and two near- 
est deceased female ancestors in the line of tho father, — on the %11 moon of Magha, — 
during the whole of the first fortnight oi A'vvina which is denominated ‘ Pitjipaksha’ 
as peculiarly set a part for the performance of rites in the honor of ancestors : and 
particularly on the 13th of this month, — on i^ny^day of Agrahyana, previous to using 
the rice of the new crop, — in Vai^akha, on occasion of tho grain which thpn ripens,-^ 
in .'^shada for tke rains : when the sun enters the oonstellation Ardra — on occasion of 
Eclipses, and visiting places of Pilgrimage. / ’ 

74. Tho different variations of the pirvana^ rite] such as the daily funeral repast, 
consisting in oblations of rice, kfi. to be performed in honor of either set of th,'* three 
ancestors, on the side of both x>arent8 resxiectively, and a portion of tho ceremony of 
‘ sapindi-karanji.’ The first, pf these, differs from the real parvapa rite, inasmuch as 
no pidda o'! Visvadeva oblation is offered. In tho second, the same ceremonials are 
observed, but the objects in whose fionor they are performed, are different (v. Note to § 
SSofBect. 0.) 


♦ Vide supra, § 26k 
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7B. That female, ^ough of equal class, being purchased by priqp, 

Explanation — co-habited with, — is denomin^ed 

by former sages, a slave. For, a text expresses, — - 
'' That woman, who is bought by price, is not considered a wife : she 
neither [avails] in rites, in honour of the gods, nor in rites, in honour 
of the manes. The sages regard her as a female slave.” • One born on 
her, is a slave’s son. The son ♦of a female slave, is '•a slave’s . son 
(d^saputra)’, the feminine of ‘ Dasa’ (slave) rbeing like the masculine in 
the Vedas. * 


Other interpreta- 77. Or, the compound Dasa-putra, may be 

tion,c(f the compound explained, — ‘one who is .both a slave and a son’ or, 

term Dasaputra. ^ son denominated a slave.’ 

• • 

78. The author la 3 ^s down the rules, regarding this son, — “ [such 

Rules re ^ardiu * ^ must not participate in the dominion of a 

such^son, laiS^dowu king : nor of Brahmanas, perform the funeral repast : 
in another passage. he is the lowest of all sons : hence, let lym reject him.” 

79. The meaning is, — since, he is lowest of all sons, he must not 

share in the dominion of a king, nor perform the 
Explanation. • funeral repast of Brahmanas. , 


SECTION V. 


The mode of adoption — Form by whom propounded — Nec^nfy 
of obf^ervancc — Effect of omission. * 


The mode of adop- • 1 • The qualification of the person to be adopted, 

tion. has been defined. The mode is now propounded. 


2. On fhis subject, (^aunakha has said “I, Caunakha, now 
declare the best adoption : on§ having no male issue. 
Declared by ^ whose male i.ssue has died, having fasted 

• for a son. — * 


3. ^Adoption— the form of adoption.— Having fasted oi\ the 
• day preceding, that of adoption — V^iddha Gautama 

lUuatration of parts The Impotent man, or ^ilso, one Vhose off- 

ot the text, . i T- 1 ^ 

i spring has died. • » 


4. “ Having given two pieces of cloth : a pair of ear-rings, a tur- 

ban, ^ ring for the for5-finger, to a priest religiously 
• Continuation of di 3 p/;)ged, a follower of Vishnu, ind.thoroftghly read 
^.auna a s ox . Ve^as ; having venerated the king and vjrUious 
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B/^hmanas, by a ‘ madlmparka’ (or prepared f(Jod consisting of honey, 
liqpid butter and curds) ’ 


* King’ there oc- 
curring means, the 
owner of the village. 


, 5. * The King’ here signifies, the chief of the 

village, for a text of Vriddha Gautama recites, — 
“ having invited all kinsmen and the chief of the 
village also.'' ^ 


6 . 


A similar term 
in another passage 
has the same mean- 
ing. 


As for also the term, ^Lord of the \>oil (Prithivi 9 aliy in a 
subsequent passage of the same author even, — “After 
this, let him give a mad hu parka to the .Lord of the 
soil — jbhat intends only the owner of the viUage : 
for, this, beijig expressed in what preceded, is the 
more forcibly suggested. 


7. The 

Exposition. 


meaning is, — having venerated three Brahmanas, by a 
madlmparka, and so forth, for the purpose of asking 
[for the child to be adopted.] 


8 . 


ed. 


“Both a bunch of sixty-four stem.s, entirely of the ku 9 a 
grass, and fuel of the pala'^a tree also : having 
n collected these articles, having earnestly invited 
kinsmen and relations — 


(^aunaklia continu 


9. 'Kinsmen’ (bandhnn) — his own, his father^s and mothers 

kinsmen. 'Relations’ (jriyatin) — sa[)indns. The iii- 
Exposition. vitation of kinsmen, and tlie others, is for the sake 

of thek* witnessing : in the same nmnnor, as the invitation of the king : 
for J)oth tenns are confinnatoiy of this, in the sense, — ‘ They nfilto with 
(badfiuariti),’ — and 'know (jananti)^ as their own, the adopted person. 

10. “Having entertained the kinsmen wit'll food : “and especially 

Brahmnnas — The meaning of -this is/~-having 
^^(^aunakha continu- entertained irfvited kinsmen ^and Braliinanas, 
previously appointed, and (on account of the conjunc- 
tion 'and’ in 8) invited relations. 


Interpretation. 


ed. 


11 . 


(^aunakha continu 


Havhngjierformed the rites, ^>rnmencinj^^ with of .pl|LC- 
con.secrat(Ml fifb^^ emjjng with that of 
fcuiter. Having advanced before 
the giver, let him 'aijse to be asked thus, — ‘ give the 
boy.”’ 


fi" 

Idinahiftons. 

* 

9. '^For, both terms are confnmatory of this, Ac. ) Both terms, viz. ‘Bandhun* 
(kinsmen) J^ud ‘jriyatin’ (relations). ‘Bandhu* and, ‘ jhyati’ of which, these terms a»*e 
severally the accusv*tive case plural, are derivatives of tl^e roots * badha* bind, ‘ jriya’ 
knov^ 
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Explanation. 


|12. The meaning is, ^let him cause a demand' to 
be iilade through Biahmarvas, previously appointed. 


9 § 

13. “ The giver, being capable of the ^ft* [should give] to him, 

gaunakhacontinu- recitation of the five^ prayers, the initial 

ed. words, of the first of which, are, — ye-yajnena, 


14. The capacity to give, consists in having a plurality of sons, 
and the assent of the wife, and so forth. — ‘ Should 
o^^And commented give,’ is understood before this part, — with the 
recitation of the five pra3"^i\9;” for, gift is indicated 
in the prayer, commencing — “ Let him receive a male from an intelli- 
gent person.” # 


15. “Having taken him by both hands, with the recitation of 
the prayer, commencing, — devasyatva, &c. hav- 
^^Cauuakba contmu- inaudibly re[)eated the mystical invocation 

“ Angad-angat, &c. having kissed*the forehead of 
the child ; having adorned with cloths, and so I’orth, the boy, bearing 
the reflection of a son — 


• „ 

IG. 'The reflection of a son.’] The reseiabjance of a son, — and 

Comment capability to have sprung^from [the 

adopter] himself, through an appointment [to raise 
i.ssue on another’s wife], and so forth ; aS [is the case] of the son, of 
a brother, a near or distant kinsman, and so forth. Nor is such appoint- 
ment of one unconnected impossible ; for, the invitation of s^ch [to 
raise ifisue] may take ])lace under this text : ‘ For the ^ke of^e«d, 
let some Biahmana bednvited by wealth, &c.” 


^nnoMians. 

13. With the recitation of the five prayers.] The translator has not yet been able 

to learn the particular five prayers, aUuded to. • 

• 

14. And the asse'gt of the wife,] The reading ‘pati’ (the husband) is found in 
some copies : but thj4 of ‘patiii’ (tlie wife) appears to be*the more prevalent, and on 
that account adopted in tlie traualatiou. Th^ author does not mean that the gift of a 
sou, without the asseht of the wife, 'svluld be invalid, but with reference to his doctrine, 
in Sect. IV, | 15, that, such assent is essential to render the gift preferable. 

16. itrough an appointment [to raise issue on another’s wife] artl, so fortlf.] By 
such an appointment,^ or marriage, an4 the like, ^ 

As [is the case] of the son of a brother, &c. ^c.] Such son, might hafo been begot- 
ten bjPtiie adopter himself, had he been appointed by fhe husband of the boy’s mother, 
on account of hia own impotencef to raise up issue on his wife ; or, if the adopter him- 
self, had married, the mother of the boy. 

‘ V. infra § 7, Sect. Vlf where this passage from the Vedas, is cited at 

• 31 ’ “ . 
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Deduction, that a 
brott'^r. uncle, &c. 
who could not have 
been begotten by the 
adopter, are not to 
be adopted. 


17. Accordingly, the orother, paternal and 
raaterual uncles, the daughter's sou, and that of the 
rdste", are excluded .* ibr they bear not resemblance 
to a son. 


To which position, 
a subsequent passage 
of the same author 
has reference. 

Where, the terra 
‘sister’s son’ includes 
all n«t resembling a 
son, on account of 
prohibited connec- 
tion. 

As explained. 


7 


18. Intending this very position, it is declared 
in the sequel, by the same author : — The daughter’s 
son, and the sister’s son, are declared to be the sons of 
(^udras. For the three superior tribes, a sister s son, 
is no where [mentioned as] a son.*” Here even, the 
term ‘ sister’s son’ is illustrative of the whole not 
resembling a son, for prohibited connection is common 
to them all. Now-, prohibited connection is the unfit- 
ness, [of the son proposed to be adopted,] to have 
been begotten by the individual himself, through 
appointment [to raise issue on the wife of another.] 


19- “The mutual relation between a couple, being analogous 
to the one, being the father or mother of the other, 

Passage 
Grihyapa 
describirg 
ed connecti 

c as e o f marriage Where, tlie relation of the couple, that is of the 
uo ice an exp am- bridegroom, bears analogy that of ^'ather 

or mother : if the bridegroom be, as it were, father 
of the bride, or the bride stand in the hght of mother, to the bridegroom, 
such a marriage is a prohibited connection. The two examples illustrate 
these cases in their order.”f* 


r^sishu connection is forbidden : as for instance,- -the daugh- 
prohibit’ tCT of the wife’s sister, and the sister of the paternal 
on in the uncle’s wife.” — The meaninir of the text is this. 


20. In the same manner as in the above text, of the Grihyapari- 
sishta,* on marriage, prohibited connection, in the 
case of marriage, is excepted ; so, in the ca.se in ques- 
tion, [one, who, if begotten by tliO adopter, would 
have been the son of] a prohibited connection, must 
be excepted ; in other words, such person is to be 
adopted, as with the mother of whom, the adopter 
miglit have carnal knowledge. 


Conclusioi), that, 
one with whoso 
mother the adopter 
could not have le- 
gally married, must 
not be adopted. 


Annotations 

20. In vho case in question.] That of adop Jon. 


* V, supra 2, 74. 

+ The translator has here omitted an explanation in the original, by other terms, 
of the words used in the quotation, to express the daughter of the wife’s sister, and tl e 
sister ol& tije paternal uucle’s wife. The translation in English would be a ludicrous 
tkutoiogy. 
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2'l. “ Accompanied witli dancing, pongs and benedictory words, 

havii g seated him in the middle of the house : baring 
ed from I 15. accord in<,^ tf^ ordinance, ottered a burnt offepng of 

milk and curds, (to each inGatftati6n,) with recitation 
of the mystical invocation, — “ Yastva-hrida tbe }5ortion of the Rig- 
veda, commencing, — ‘ tubhyam-agrie and the five prayers^ of which 
the initial words of the first, are Somo-dadat, &c/ ” 

» 

22. The meaning is, — with such sev^n in can ta- 
Explanation. tions, having offered seven burnt offerings of milk 

and curds. 


23. Vriddha Gautama, propounds* a special rule : Let him then, 
Rule propounded Cause to be offered, as burnt offerings, an hundred 
by Vnddha Gau- oblations of milk with liquid butter, contemplating 
^ in his mind, as the object, the lord of created beings, 

with recitation of the prayer prajapate-na-tva-detam, 

0 

... 24. The stanzas, which follow the passage, [of 

thrprrt*'ofqauMk& 9^uiiiikha last quoted,] commeueing,— “ The adop- 
in 1 ^ 15 , have been tioii of a SOU, by a Brahmana, Sic/’* and ending 
before cited and ex- with, — “ such gift is to be ma'&ei on account of difli- 
^ ’ culty, — having been before explained. 


Next in order, to these stanzas* is this passage, — ‘‘ Let the 
Caunakha continue.), ^est of the regeuerate to the extent of his ability 
bestow a gratuii^y on the officiating priest.*’ 

26. “ The best of the regenerate.**] A Brahmana. 

27. A king half even of his dominion : next 
in order, a Vai 9 ya three hundred pieces.’* 

28. ‘ Half e^n of his dominion.*] The produce for one year, of 

Comment his dominion ; fora text of Vriddha Gautama, 

• recite®, — * Let him proffer the profifs, arising from 

half his dominion, received in one year.’* And, this is With respect to 
one of the royal tijbV — ‘ Pieces.*] l\hree hundred stampt coins (uanaka), 
and this must b4 understood, to mean of gold, silver or copper, with 
reference to the state of the i.mHvidnal, being superior, middling, or 
inferior, itespectively : on account 'of the text of Vriddha Gautama, — 
“ Let him proffer three hundred pieces in gold, or in silver, or in^cop- 
per, according as &is condition Vay be superior, or othefwisew** 


Comment. 

Text. 


j 

Text. 


29. A Cudra, the whole even of his property : 
if indigent to the extent of Ms means.” • # . 


^ Sect. 11, § 2, et. aeq. t Sect. IV, § 1, 8, 18, 19, ifo & 21. 
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30. The whole of las ;M'(>perty.”] Tiiat is, tlie amount earned 
Comment labour ot one year . tor, the expression, — 

‘ Keceived in one year,'* — is not special; and there 
is this prohibition, if offspring exist, the whole of the property, must 
not be given.'' 


31. Vasishtha propounds another mode. “ Man produced from 
Mode of adoption virile seed and uterine blood, proceeds from his 
propounded ty Va- father and his mother, as an effect from its cause, 
•ishtha. Therefore, his father and mother have power to give, 

to sell, or to abandon, their son. But let no man give or accept, an 
only son : for, he is [destined] to continue the line of his ancestors. 
Let* not a woman give or accept a son, unless with the assent of her 
husband. A person being about to adopt a son, should take an un re- 
mote kinsman, or the near relation of a kinsman, having convened his 
kindred and announced his intention to the king, and having offered 
a burnt offering, with recitation of the prayers denominated ‘ V 3 ^dhriti* 
in the middle of bis dwelling. But, if a doubt arise, let him set apart 
like a Chdra, one whose kindred are remote. For, it is declared [in 
the Vedas] ^ Many are saved by one.’ When a son has been adopted, 
if a legitimate son, be afterwards born, the given son, shares a fourth 
part." 


32. 

First part of this 
text has been before 
explaim b 


Of this, the part commencing from, — Man produced from 
virile seed and uterine blood, &c." and ending, — 
unless with the assent of her husband, — " has been 
before explained. 


‘ Kindred’ and 
other terms explain- 
ed. 


33. ' Kindred’] The kindred of liimself, his 

father and mother — ‘ The king.’] The chief of the 
village. — * Dwelling .] His house. 


34. ‘ With recitation of prayers, &c.’] On conclusion of the 

Importofthe ‘ ajv abhaga’ sacraments, having offered with fire, four 
phrase ‘with reci- obiations with recitation of the prayers, denomi- 
uUon of the prayers, nated " Vyahriti” severally, and collectively. Such 
is the meaning. 


Term ‘ unremote 
kinsman’ before ex- 
X)laiued. 


3.5. ‘ An nnreriote kinsman’] t'nis has been 

explained.*!* 


'^nuDtalia’ 5. 

35. The prayers denominated ‘ Vyahriti,’ <fec.] These are three prayers in the 
Vedas, distinguished, by pre-eminence, by this term ; and when recited consecutively, 
they are denominated, Maha Vy^hriti, or great VyM.riti. This term, in its original 
sense, signTies vjnunciation. 


* Occurring in the passage of Vriddha Gautama, cited in § 28. 
t V. Suiira Sect. 2 S IG. 
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36. ' But if doufct arise, &c.’] He, whose kinsmen are in a d^tant 

But if ‘a doubt whose kindred are remote, being 

arise, &c.’ explained, widely different by country and language! should 
such a person be adopted*, a doubt even exists, with 
respect to his race, disposition, and so forth; this being the case, let 
him set him apart like a Cudnw: until the ascertainment [ot‘ doubtful 
particulars] let him not hold communion ^ith him ; this is the meaning. 

37. On this point the author subjoins a passage of revealed law, 

as a reason. “ It is declare^, &c.’’ through one son, 
T^-planation of the « many,^ — the father and dther ancestors, — are to be 
passage, ‘ It is de- saved. On this account the adoption of a son takes 

subjoined as a reason. through one, many may be condemn- 

ed ; now, a doubt existing, on one side, condemna- 
tion is possible : therefore, he should not hold communion with him : 
for an offence, though eventual, must be avoided. 

# 

38. But, the author of the Kalpataru, adverting to the reading, — 

Different reading “ asaiinikrishtam-cva” — says : ‘ one even whose 

and construction in kinsmen are not at hand, (asannikrishtam-eva)' — 
the Kalpataru? notic- even one whosc good or bad-quafities are not known. 

Tlic particle ^ eva* is in the^ sense — ^^en — or 
though. ' But if doubt arise’; — on account of his kinsmen, not being 
near, sbould a doubt, with respect to hi;, class arise ; considering him 
as a (^uidra, let him set him aside, destitute even of initiation — A Qiidra 
even, is indeed a son, this is the implied import.” 

3!?.* Either of these expositions of the implied meaning, i^nac- 
* , , . , curate : for the adoption of one of a different class 

iuaccurate. yirbidden. iherciore the passage in its obvious 

sense only is correct. 

40. After 'the adoption of a*son given, sliould a real legitimate 
The part “ when, ^ boni, the author (Vasishtha) propounds a 

Ac.” implies a special special provision with respect to th^ division ot the 
rule. ^ herikige; — “ when, &c.” The meaning is: this son 

given, being adopted, if a real legitimate son be born, then the son 
given, receives a*(|nartei-sbare : not an entire share (a). 


Snnolatioiu.. 

38. But the author of tiie Kajlataru, Ac. j A variety (h reading afid interpreta- 
tions of the [laawage of N'aaiwhtha, referre<l to, occur. Tlic paasii^c aa read by 

Kandi, is thus : ‘ a,iiiira-i)andhavam-i)and]ui-saflnikri;#!itain-eva pratigrihniyat : ’ wiiicli 
33 rendered, should take au uuri^iiote kinanian, or live near relation of a kiusiuan —The 
variation of rcadiug, in th(' Kalpataru noticed, is J.he sul«stitution of ‘•asa\^iijvri.^htam’ 
for ‘ baudhu-siuiuiluishtam’ ; and the passage is accordingly ditfcrently explained ui that 
work : the variety in the jauKling and iiiterprotatiou of this pa|Bagc, is fuljy noticed by 
fir. Golebrooke, in a note subjoined to chap. 1 . sect. XL $ 13, of kis trandatiou of the 
MitSiksliara on inheritance. » 

{a) See. 1 Mad.*.!!. 0. Rep., 49 : 1 Mori. Dig. 3^0! 
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It is cv topic for con- 
sideration, to what 
sous the form pre- 
scribed, for adoption 
applies. 


41. It is to be considerei” , wliether this form [for 
adoption] in question, is to oe aj)plicd, [generally] 
to th^ son bought, arui the rest, or its application be 
dotennined by the distinction in the part, which pre- 
ceded ; — “ to give , sell, or abaiulon their son.’’ 


Bandhayana pro- 
pounds a particular 
rule in respect to 
those following the 
Taittiri portion of 
the Vpdas. 


42. Bandhayana, propounds a particular rule, for those following 
the Taittiri portion of the V<.da.s; — '' We ai*e about 
to explain the inode, for the a(k>[)tion of a son” — 
(here follows the same, as in the ipiotatiou from 
Vasishtba, from “ Man produced, &c.” down to, 
unless with the assent of her husband.”) “ One 
about to ado]>t, produces two pieces of cloth, a pair 
of car-ring.s, a ring, and a priest, thoroughly read in the Vedas, a bunch 
of sixt 3 ^-four stems of the kiq’a grass, and fuel of tlie ‘ puma’ tree.^ 
Then havincT invited kin.smen, into the middle of the dwelling;, and 
having made a? representation to the king : liaving sat down by the 
direction of a Brahrnana,f in the assembly, or in the middle of his 
house : having caused to be exclaimed, auspicious day ! benediction ! 
prosperity!: having performed rites, commencing with the recitation 
of the prayer ' Yaddeviyajana,’ down to the placing ilic vessels for 
water: naving advanced before the giver, let him thus beg ' give me 
this son.’ Tlie other ]*oplies ^ I give.’ He receives the cljild [and says] 
^ I received thee, for the sake of religious dut>\ I adopt thee, for 
offspring.’ Then having adorned him, with cloths and ear-rings and 
ring: h aving performed the investituie, and other ceremonials, down 
to the kindlixtg, a flame of fire ; having dressxal the oblations, ]v^ offers 
a burnt offering. After having recited the incantation in the first 
chapter of the [Yajur] Veda, commencing ‘ (Yas-tva-liridakirinama-* 
nyarnana)’ with recitation of the sacrificial prayer '' Yasmai-tvan- 
sukritejata-vede, &;c.” he Offers a burnt offering — Next, having per*- 
formed the burnt sacraments, whei the pra^mrs dencminatea ‘ vyah- 


41. It is to bo considered, &c.] It is subscqucjitly determined, that the form is 
applicable to the sons made, and self-given, as wt 'J as the three sons, indicated by tho 
terms, — “ to give, sell, or abandon” viz., the sc is given, bought, and deserted, (v. 
infra § 49, 50, and 51.) 

Thb Taittiri j^ortion of the Vedas.] This is irududed in tho Y-^jurVeda, and takes 
its name from ‘ titti^i’ a partridge — “ The text of nis Veda being di.-gorged ))y Yajfiya- 
valkya, in a tangible form, and picked up by the rest of Vai-samp'* vairi’.s discuplcs, who 
for the purpose assumed the shape of partridges — ” (Wilson in his Dictionary C7 the 
word — taittiriya . ) 


* Butoa frondoaa, 

f The reading iu copies of original gives “ having presented Brahmaaas with pre- 
lared food*^ bwt this appearing ^roneous and incons^’stent with practice, tho translator 
LAS adopted the reading in the Dattaka Chandriki. 
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3. - . n 

riti' are recited : [and a that designated svi'shta-krit’^' with othei>ccre~ 
rnonials, being completed, down to the bestdwing an excellent cow, he 
presents the fee [‘raying, " yotirs arc] tlieso t\w> ek)ths, the eSr-rings, 
and the ring likewise/ .Bat subsequently, if a r(5al legitimate son is 
born, he [the adopted son] succeeds to a fourth share*; so says Baiid- 
hayana/’ 


43. As for the text of Yriddha Gautama, “ A given ^son aboiind- 
ing in goodiqualities (yatha-jate) existing: should a 
legitimate sBn, be born at any time ; let botli be crjoal 
sharers of the father’s whole estate.” That must bo 
construed, as suppo^^ing the former possessed of good 
(piali ties, and* the legitim-ateson, destitute of the same; 
on account of the epithet ' yatha-jata’ abounding in 
good qualities’). He, in whom there is a ' jata/ ihat 
is an assemblage (samulia) of good qualities, (implied 
h}' '^nitha’) is ' yatha-jata,’ — one alxninding in good 
qualities. This is the meaning; for, tlie term 3 /atha” is significant of 
similitude, de[)ending on quality. 


A text of Vrifl- 
(iha Gautama, in- 
tirmlting an o(iual 
partition between 
the adopted and, 
legitimate sons, re- 
fers to where, the 
iirst possesses, and 
the latte r is d cstitute 
of good qualities. 


44. Accordingly, by this text, (‘'of the nmiy lo whom a son has 
been given, adorned with every virtue, he even, shall 
take the heritage, tlmiigh dul v brought from a different 
family,”) ]\ranu hath dfcclarcd on defect of the real 
legitimate son, the succession [of the son given,] to the 
whole heritage. Therefore, his parti ci pat ii>n of a 
rnoietyq.a legitimate sou [not possessing good qualities] exil^tin 
proper. 


This construction, 
supported by a text 
of Maini. 

Coiiciusion as to 
its accuracy. 


rs^ev^n 


45. The same author propounds a special rule, should the duo 
form for adoption, not be observed : He, who adopts 
The save authoi^ a SOU, without (>l|^erving the rules ordained, should 
fnfm'mal aXpuLr''’ • participator of the rites of marriage : not 

a sharer of the wealth,” 

• 

40. The*iriei\ning is; the marriage only, of one adopted, without 
^le form fm' adoj)tioii, is to bo performed ; no wealth 
bestowed on him : oi? the contraiy'", in such 
• case, the wiA and tlie rest even succeed to the estate : 

for, without observance of foriV ins tilial relation is not produced. 

♦ • • 

47. ^ Accordion gly Vriddha Gautama. The sons giv(?n, purclfased, 
and the rest% who arc adopted from those ^of his o wn 
general family, by pb 3 ervauco*of form tequire tlic 
state of lineage [to the adopter] ; but the reiacioii of 
sapinda,^s not iricluded^^’ Hgre, there i§ thjs restric- 
tive rule : ‘ by observaitce of form only, acquired the 
state hf lineage for, the forms for g^ift, and so forth,. 


* This fiacrament is so called from the prayer, read on the gcccffeion. 


The necessity of 
observjinco of form, 
to constitute the fi- 
lial relation of the 
adopted, declared by 
Vriddha Gautama. 
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from being comprehended ni t'l/c descriptions of the son given and the 
rest, [are necessary to] complete the peculiar nature of each. For 
instance, [in Manu's description of the son given], it is said : " give as 
a son in a time of distress confirming, the gift with water” ; here the 
mention of water is illustrative of the whole form necessary for the 
gift [of a son] ; and hence the form adoption also is implied ; for a 
text of Manu expresses, — Though duly brought from a different 
family.^’ The meaning is ' obtained legally, — according to form/ 

i 

4S. Purchased and the rest.” the word ‘ rest’ the sons made, 
u’l .4 deserted and self-given, are included. For, by the 

are (lenoted hy the expression “ as spccHicd in the text subjoined, at is 
^vonl ‘rest’ used by declared hy Manu, that those only, who are qualified 
Viiddha Gautama. form, indicated in their respective descriptions, 

arc substitutes for sons. “ The sages declare these eleven sons, (the 
son of tlie wife^ and the rest) as specified, to be substitutes for the real 
legitimate son; for, the obsequies would fail,” Accordingly in the 
description of the son made, — whom being ecpial in class a man affi- 
liatiis (prakuryat,) &c,” — by the preposition ^pra’ [which has a perfec- 
tive import], — in the description of the sou deserted ‘^"whom a man 
receives (pr.ri-grihniyat) as his own son, &c.” — by the preposition ‘ pari’ 
[implying thoroughly], — and in the description of the son self-giren, — 
who offers (sparsayct) himself, &c.” — by the verb ‘offer’ synonymous 
with 'giv^e,’ reception in adoption (parigraha) with the observance of 
form, ic declared. 


Iinuotutions. 

48. . By tlie word ‘rest’ the sous made, ^e.] Thercasoairigof tbe author, in Vcstrictirig 
Itie word ‘rest’ occurring in \ riddha (iautajna’s text, as denoting "only the sons made, 
deserted and self-given, is not obvious. It sliould be observed, tnat, this text refers to 
sons, who may be ado}>ted by an overt act of reception, from amongst those of the same 
family, whose liJiak reiation is declared to be produced by tlie observance of form only, 
(of course the forrn applicable to such adoption) ; and wliote relatum, a.i sapinda (mean- 
ing here by blood) is barred. The author restrietj^ the sons alluded to in this text, 
whom the terms ‘the rest’ .denote to the three mentioned, by referring to Manu, who 
declares that, the sons only, as previoij.sly described by him, ate substitutes for the 
real son ; or in other words, possessing filial rel ,tion. But of t^m descriptions wliich 
preceded, in those only of tlie sons made, </es' Hed ami self-given (besides, the sou 
giv(Ui and bought,) is adoptum, by an overt aci of reception, and with th(‘ observance of 
the form proper for the same, indicated. Thus, in tbc doBcriptions of the sons made 
and deserted, th'e speanes of adoption, in (pu stion, with the observam^e of the j)roper 
form is impIiiKl by the vcuhs ‘pra-kiuyH’ ami Irigrihniyat’ irnianing literally, ‘com- 
pletely inak<,d ami ‘ th.-rouglily receives.’ 'I'lieison sedf-given, described as one who 
^offers (sjiarsayet) himself, <fec.’ and the author (^x/dains this verb as synonymous, with, 
~ - to give : but the gift cannot be comj>lctod without an overt a<d of recei)tiou on the 
adopter’s part perfected by the oV>Kcrvauce i>f the proper form, d’he same may be ob- 
served, 'ill (be case of the sons given and bought. ()n the other hand, the other six 
sons cannot b*; referred to in Vxiddha Gautama’s text, as in their descriptions by Manu, 
adoption wfih an oyerf act of reception, and observance <'f form for such adoption, 
not implied ; and beside.s these are connected by blood, as containing portions of either 
bf tffe adoptfvc father, or his wife, and those who on- that account were before declared, 
to 1x5 adoptive sons f>f right {v. Sect. 1, § 34 and 35.) 
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The fonii p r o- 
pounded by Vasish- 
tba is applicable to 
the five sons, in 
question. 


*49. Intending the same, after ha'^nf* premised, — '' therefore his 
fath'ir and mother have power to give, sell or aban- 
don their son/’ by Vasj'shtha also is the fvrm for 
adoption declared. “ A persV)n being about to adopt 
a son, &c/' Now from the expression ' adopt' (pari- 
graha), this form is to be applied ‘to the adoption 
likewise of the sons made, a self-given : for the same* is implied by 
Maim by each preposition resf)ectively [iA their several descriptions.] 

Conclusion th at • 5(), 'Acreforc the filial relation of these five 

L 7r«duc«d sons proceeds from adoptipn only with observance 

obset-vance of a form of the form of either Vasishtha or Caunakha ; not 
only. otherwise. ^ • 


51. As has been determined in the case of the son of the wife 
, ^ by Manu and Yaiiiavalkya : for, [ the necessity ofl 

ner, aa in the case of observing torn), IS declared amrmativeJy and nega- 
the son of the wife, lively in these and other texts — Ev^n the son of a 
as declared by Maim, duly authorized not begotten according to law 

IS unworthy or the paternal estate, ror he was 
procreated by an outcaste/’* “ Either brotlier appointed for this pur- 
pose who deviates from the strict rule and acts ft c^n carnal desire shall 
be degi'aded, &;c/’f • 


An inference to 
the contrary, which 
might 4)e drawn, 
from a passage of 
the Subodhiul, in- 
admissible. 


52. As for what is declared in the ftubodhini, a commentary on 
the Mitakshava, — ''and the elders regard that pro- 
perty as tempoi'al; like the filial relation And so 
fortli that must be rejected, as contrsf^ticted ; ^iiKJe 
it is repugnant to authorities cited : and because 
from the adoption only of a holy saint (djrsha,) (that 
is, — ^)ne propounded by a holy saint) the relation 

. Being at variance as SOU is declared to proce(?d by Paithinasi in this 
dted of- "Now the^e sons given, purcha.sed and made, 

Paithinasi. •and the SOU of the appointed daughter who are in 

this case affiliated tlirougli the adoption of a holy 
saint by another are not sons of two fathers [being] fniconnected to 
those of the family?', (asangata-kuUnadvyamushyayana.)” 

• • . 

53. Such, whom those of the family (that is the f?xmily of the 

• natural fat mr) are not eonnected, [are asangata- 
kuHna; and j persons not sons of two fathers and the 
same, [are asangata-kulinadvyamushyayana.] . The 




I : 

^uitofatixrns. 

49. Now from the expression * adopt’ (parigrab^) ]. L: ie rally completely rgcciving. 

53. Persons sons of two fathers and the same.*) The author analyzes Paithi^^®f a 
P|];iraB6 ‘ asangata-kulin^dvyimushyayana.* He begins by explaining the first member 

Manu 9, 140. . t Yajnavalkya. ^ 


32 
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meaning is, — those who ar^ adopted according to the form of a holy 
saint ai’e not allied to those of the family of th' natural father : there- 
fore thf^y are not sons of two fathers. 

54. Or the reading ' Dvydmushydyana* (sons of two fathers) 

may be admitted. For it will be declared in the 
Another reading sequel,* that where, both the natural and adoptive 
^ fathers perform the d fierent ceremonies, the state 

as son of two fathers ensues. 

55. “Although it may be used like the word Indra and so forth; 

still, since the prevailing sense proceeds from 
hS^'fnlicate that popular recognition and the production of [a son] 
filial relation only is ordained in holy writ, the general acceptation of 
proceeds from the ‘ like the general acceptation of ' wife’ and the 

be understood.” By the purport of this 
, and other passages, Medhdtithi also declares the 
filial relation in adopted sons to be occasioned only by the proper 
ceremonies. 

56. It is therefoie established that the Blial relation of adopted 

General conclusion. *** occasioned only by the [proper] ceremonies. 

Ot gift, acceptance, a burnt sacrament, and so forth 
should either be wanting, tho filial relation even fails. 


Strncfati^nu. 

of this complex expression ‘ asangata-kulina’ which is itself a compound and then 
indicates the class of compound to which the whole is to bo referred. Thus tho 
sentence ‘ persons sons of two fathers, shews that the complex phrase in question 
is a karmadharu Sfma 9 a, or compound of nouns, designating the same person ; and not 
a dvandva samara, or conjunct compound of nouns indicating distinct persona, but 
having a common government. 

54. Or the reading, &c.] The variation in the reading noticed consists in 
‘ Bvyamushyayani’ being read without the pri'\ itive a, instead of with it, as in that 
preferred by Nanda. If that now noticed be ad .pted, sangata-kulina (connected, &c.) 
must be construed as contained in the text insload of asangata-kulina (unc jnuvjcted, &c.) 
For bv the rules of orthography, whether ‘ (which occurs in Paithinasl’s text) bo 
followed by sangata or asangata in coalition, the same form * te- langata* is exhibited, 
though it is 'isual to insert a diacritical mark equivalent to our apostrophe to denote 
the presence of the vow^l a. 

55. Like the word Indra and so forth.] The word Indra is figuratively used, to 
express a person of great wealth : the word son may m the same manner bo used in a 
figurathe sense. 


^ V. Infra Sect. 5, 5 H. 
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Rule for Succession where the real son and one formallyi adopted ; and 
where one formally and one informally adopted may co-exist — 
Relation in respect to family and so forth of the absolutely 
adapted son — of the Di^dmushydyand — who is described. 


(^aunakha provides 
for the cases were a 
real son and an 
adopted son, and one 
formally and one in- 
formal ly adopted 
may co-exist. 


1. Next should the real legitimate son and "Son 
given and son adopted, without observance of form 
be co-existent; the same author propounds the 
succession to the estate. Him, existing, — a son 
being created : and a son given, existing, — one being 
adopted informally: that estate is his only who is 
justly master of the father’s wealth.” 


2. “ Him,” — the real legitimate son existing ; whatever son is 

created by adoption and so forth ; of these to him 
Interpretation of only, who is master of the father’s wealth ‘justly,* 
prov^diVf O r^ Thl obvious inherent right, — does that estate 

first case. ^ belong : not to another. The meaning is that if a 

real legitimate son exist, the adopted son is ♦not a 
sharer /rf the wealth : for in the affiliation of a son, the li'Rn-exisl^nee 
even of real legitimate issue is an essential condition. 


3. Thus a son given, that is one adopted according to form 
• . . * existing, should ^ son be made without observance 

f of these likewise the son-given only is 

participant of the estate, not the one adopted with- 
out observance of law. Such is the meaning : for, ordakied form alone 
produces the filial •relatibn. 


^ 4 Shculd a Son-given, and the real legitimate 

^ ® son exist tog ^^,ther, the son-given does not receive the 

ofTr^^ son laa share of an elddr brother. This, the same author pro- 
right of primogeni- pounds, — “ Subsequent to the adoption of a •son- 
ture as ahewn by • othei' sons being born, — shoflld the father 

nakha ^ ^ divide his estate ; let him not be* the partaker of the 

^ share of an elder brolher.** 


5. The meaning this, — after the adoption, of a son-given, a 
^ legitimate son also being born : the*son-given^ does 

Text explained. receive the share of au elder brother, • * * 
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6. Manu next propounds another rule. “A given-son must 
never claim the family ain^. estate of his natural 
b fathei’Yaj The funeral cake follows the family and 

^ estate ; but of him who has given away his son, the 

obsequies fail.'' 


son-given must never claim his natural father’s family 
and estate. Thus, ‘]the obsequies’ — that is, the 
funeral repast *[whic]^ would have been] performed 
by the son-given fails of him who has given away his son. 


7. The 

Explanation. 


8. The author of Ihe Chandrika thus explains, “ By this li is 
o declared that by the act alone, creating the filial 

c h'Sf”"*"' v-op-'ty «f «>» son j^iven in ^the estate o 

his adopter is established, and connection to him as 
belonging to the same family ensues: But through extinction of the 
filial relation from the mere gift, the propert}^ of the son-given in the 
estate of the giver is extinguished ; and connection to the family of 
the giver annulled.”* ^ 


9. But although by the text of Manu, connection tp the family 
of (die natural parent is annulled : what proof is 
A text of, Vrhat there as to the connection to the family of the 

L^fiiial'reuliotTo adopter being established ? on this point Vrhat 
the adopted father Manu declares, — “sons given, purchased and the 
is established. rest retain relation of sapinda to the natural father 

as extending to the fifth and seventh degrees ; like 
this general .'amily, [which is] also that of their adopter.” 


Explanation of the 
text. 


10. The relation as sapinda of sons given, purchased and the 
rest to the natural parent continues : by gift, and 
so forth even that does not fail ; for by reason ot 
consisting in connection through containing portions 
[of the natural father], it is not possibly to be remov/Mi while the body 
lasts. By this it is declared that the relation of sapinda in question 
is the consangiAineal connection only and not connection by the ' pinda 
or funeral cake,; for that this latter is barred is sbewr by this passage, — 
Of him who has given away his son the obsequifs fail.” Anticipat- 
ing a question as to the extent of this relation as sapinda, the 

ii'. 

k 


21nnxrtati0ns. 

■ * 

10. By tbis it is declared, &c.] The word : * pinda* signifies either the ‘ body* or a 
‘ cake’ or ball of food presented to tlio manes of the deceased ; the word * sj pinda’ 
therefore,, may denote either one consanguineally related, or one connected, through an 
oblation of such funeral cake. 


(a) See 1 Mad. H. C. Hep. 18£:. 

^ Vide Smtti Chandrika, Sec. 11, 1 19, where this quotation in part occurs, 
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author adds, — '‘Extending to the fifth and to the seventh degree, 
Szc” The meaning is t^is : ' Extending to the fifth degree* — compiet- 
iiig five, that is — embracing, — 4ive degrees. &o of the expressipn ‘ to 
the seventl) degree.’ . * 


A text of OauUoia 
contirmatory. 


Gautama also, " 
(viz. of 
degree ; 
the fifth 


11. Gautama also, " With the kinsmen on the side of the father 
tlje procreator viji) beyond* the seventh 
ami with those^on the mother’s side beyond 

, t 

12. Here the word ' viji^ (the procreator) is used for the sake of 
comprehending eveiy one even, the natural father of 
a son given ^and so forth; not merely the natural 
i'athei of the son of the wife only : for a text of Manu 
expresses, “ As for these, denominated from the 
context sons though produced from the seed (vija) 
of others : they are [sons] of that person from whose 
seed they severally sprang ; and of n© other.* 


The won! ‘viji’ 
occurring denotes 
generally the natu- 
ral father of any 
description of atiop- 
tive sou, as proved 
by a text of Manu. 


13. ' They are sons of that person.’ This declaration that they 

Of whose tex*c the ^ propounding the connec- 


sentence ‘ they are 
sons, &c.’ is to de- 
clare the connection 
of sapinda. 

And the expre-'- 
sioii ‘no other’ to 
denote the adopter. 


tion of sapinda [by the body]; and not to establish 
filial relation. For that would be at variance with 
the declaration of filial relation [to the adoptive 
father] contained in this and other texts, — “ Of 
these twelve sous of men, — ' Of no other’] not 

of the adopter,^ 


14. But analogous to the case of the daughter may not tHfe re- 
lation of ' sapinda’ to both [the giver and the receiver] 
reUtion^arsa^h^^^ admitted ; for like the state of lineage, the relation 
nUy sub 3 ^ 8 t*'to both, of Sapinda is established by the adoption. — Should 
fathers, r^fxited bj; this be objected Jt is wrong; for it would, be at 
rautama^ ^ riddha ^ variance with the text of .Vriddha Gautama. — “The 
sons given, purchased and the rest who are adopted 


3tanotati0n$. 

12. Here the word * viji’ is usel, <fe.c.] This word* signifying literally the owner 
of the see^, is more particularly usedj to devote the person appointed to raise issue on 
the wife ^ another : in contradistinction to the husband of such woman, technically 
called the ‘ kshetri,’ or owner of the soil. The author accordingly d(^ms it ne^iessaiy 
to explain that the w¥>rd as used by Gautama has not such particular^and limited sense : 
this ho sux^ports by referring to a text of Manu, where the wor^ ‘ vija’ or %eed is used, 
in resnect to the natural father of anji subsidiary son. 

14. But analogous to the case of a daughter.] *A damsel retains the relation of 
sapinda to her father who gives ifhd acquires the same to her husband who receives her 
in marriage. • 


Manu 9, 181. . 




t Maiiu 9, 158, 
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from those of his own general family by observance of form acquire 
the state of lineage [to the adopter]. But the relation of sapinda is 
not included.” 

15. Those sons given and the rest who are adopted ^ from those 
„ , . of his own general family^ — from among his general 

tex^^ famil}?- acquire by ohe observance of foi ni ‘ the state 

of lineage’ — the state of offspring. But in respect to 
these the relation of sapinda * is not iiniuded’ by the form, — meaning 
— is not established. 


Which, a fortiori, ] g jf ^^0 relation of sapinda be not estaVilished 

8api?ida, in the case even of the Same general family, it is 

of one of a different declared (I fortiori, that such relation is not produced 
general family. the case of one of a different general family. 

17. And this is proper. As [in the case of the daughter] by 
reason of her proceeding from tlio father and yiroduc- 
ing in concert with the husband, the same body [their 
issue] the relation of sapinda [liy the body] to Vioth 
is established : in the .same manner in tlie case of the 
son given it is not established ; for thoiigli he proceed 
from the natural father, the producing in concert 
with the «*^dopter a common body is wanting. 

18. Accordingly, Devala in the text subjoined (since the family 
Which iscor'^nn* utime, a share on the funeral cake are specified,) by 

ed a text of the term * merely bars the relation even of Sapinda. — 
“ For the .sake of religious merit [being adopted] like 
the real son under the family name of each respectively,* (tat-tac- 
gotrena) sons [who are], reared : for such merely participation in a 
.share, and [the oblation of] the funeral cake is declared.” 


Argument in fa- 
vour of the general 
position, as to the 
consanguineal rela- 
tion of sapinda to 
the adopter, r ot ex- 
isting in the adopted. 


19. But is not this irrelevant to the subject proposed : for it 
, regards the son for religious merit. Thus : — in those 
sons who like the real .son are reared for the sake of 
religious merit ‘ under ohe family name of each res- 
pectively^* (that is under the family name severally 
of each only,) does th( mere participation alone in a 
share and the funeral cake vest : not, (for simh is the 
intent,) the relation of sapinda to the adopter. Hence the text im- 
ports the wano ot connection of sapinda of that son only to the adop- 
tive father . not of the son-given. 


Opponent’s objoc- 
tion that Devala’s 
text regards a parti- 
cular son for religi- 
ous merit. 


18. Devala in the text subjoined.] In the Vyavahara Mayiikha, this text is cited 
as attributed to Karada and alleged to be uuauthentic. 
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20. This objection if made, is denied For a son for religious 
Refuted merit (dharma-putra) is not admitted, as [such ad- 

mission] would be at variance with the enumeration 
in this text, — Of the twelve sons of men w.hctm Manu sprung from 
the self-existent has named, &c.” ; — or even were *such son admitted 
as he is not classed in the series of heirs, (the wife and the rest,) he 
could not participate in a shai^ :*and the connection of sapinda,’ not 
being possibly implied ^to forllid it would* be unmeaning. Therefore, 
that text regards only the soiV* since it propounds participation in a 
share. f 


Explanation 
Devala’tt text. 


o f 


*21. Now of the text in question this is the meaning. ‘For the 
sake of relicmus merit’, — (that is, for the sake of 
acquiring religious merit' obviating the exclusion of 
the man himself from heaven,) after being adopted 
‘ like the real son,’ — (that is as substitutes for the same;) by the ado})- 
ter, ‘ under the family name of each respectively', — (that is, even under 
a famil}^ name, dilferent with reference to the natural father,) sons who 
are reared : in these merely })articipation alone in the heritage and 
[the oblation of] the funeral cake of the adopter vests : not connection 
as sapinda. Therefore, it is established that in the text in (piestion 
the connection of the son given as sapinda to the adopter is not de- 
clared ; but on the contrary his connection as such extending to the 
seventh degree inclusive to the family alone of the natural father. 


22. But does it not follow on account of proximity, that sons 

, mentioned in the plural number required l^ the 

s^onaTire repetition of ' tat,’ are designated by that pronou% n«t 

alluded to by the oil account of remoteness, the adopting party bccom- 
pronoun in Devala’s -jjg possessed of male issuo ; for, — it would he im- 
* proper to apply to such, whose pluralit}’' is dubious, 

the repe^jition : -»the pronoun, ‘ tat’ desigmiting (as it were) a person not 
immediately obvious, cannot bear ?iii import in the sense of * atma’ 
(gejf): — and the possessive pronoun ‘sva’ (owri) denoting the person 
immediately obvious, only would have been proper. 

# • 

23. Should this be alleged : we assert the contrary. According 

tb the maxim, — “The appliciition of pronouns is to 
Refuted. object nresented to the mind,” — the adopting 


22. Required by the repetition of * tat.’] This x>^onouu is repesfted te demote that 
the reference to the object is made di|tributivcly it follows, ♦herefor© tl^t the object 
must ’ e in the plural. • • 

Not on account of remoteners, the adopting party.] In .Devala’s text, though not 
expressed, the adopting party is understood as the jigent t»the verb in imir^diate con- 
etruction with * are reared, ’ in the passive voice ^ and is consequently more remote 
tj^an ‘ sons,’ from the phrase ' tat-tat-gotroua.’ • . 

To such whose plurality is dirbious.] The agent of the verb • rear’ not bepg ex- 
pressed ; its plurality or otherwiseas not certain. 
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party is indicated by the pronoun ‘ tat' (' of each, &c.’). For the being 
the object presented to the mind, depends on being principal : and the 
being principal, proceeds from being the object to be perfected, or from 
relation to the effect. Now tlie father is principal by reason of being 
the object to whom accrues the eflfect consisting of heaven, which in 
virtue of such text as, — “ by a son he conquers worlds, &c.” — is to be 
produced by an act, the instrument of which is a son : and because by 
thoroughly considering this and otlmr tc’its, — “ the rights for tlie father 
consisting of oblations of food, and libr.tions of water to be performed 
by the son, fee.” — it appears the fathei is the object to be perfected as 
such by rites of oblation of food and so forth, the agent of which is 
the son. 


24. Thus, He mixes coagulated milk (dadhi) in boiled milk : 

that is a curd of two- milk whey (arniksha), an obla- 
reasonii! Vai9vadeva set of divinities." It being 

Mi mansa cited. settled, that the curd here alluded to by reason of 
being formed of mingled coagulated milk and milk, 
is an altered mode of what was intended to be offered: should it 
be alleged by the opponent that the coagulated milk is what is altered ; 
since that alone designated by the pronoun ‘ that/ (for, the coagulated 
milk mentioned in the accusative case, is principal by reason of the 
milk mentioned in the locative being secondary,) refers to the divi- 
nities : — it is thus demonstrated by the supporter of the right opinion, 
that the milk is what is altered. As the milk is pervaded by the 
coagulated milk, although the object [of the verb ' mixes’], by reason 
of this cons'^quent result of the import of the passage, — (‘ he perfects 
milk by coagulated milk/) the milk alone is principal. Therefore, this 
only designated by the pronoun ‘that/ relates to the divinities. Ana- 
logous to this, in the case in point also, it is correct to say, that since 
the father is principal, by being the object to be perfected, he only is 
designated by the pronoun ‘ tat.' 


24. He mixes coagulated milk (dadh) in boiled milk.J The ruthor alludes to and 
enlarges on a portion of the 9th topic of the 1st section of the 4'‘h book of Jaimini’s 
Mimansa. In the Vedas, this passage occurs. ‘ He mixes coagulated milk, (dadhi) in 
boiled milk, that is a curd of two-milk whey (arniksha), an oblation for tbe ’^^''ai^vadeva 
set of divinities, and whey for horses [on particular ceremonies.”] In the i,art of the 
Mim^usa specified, it is proposed for a discussion whether the cur l and whey, viz. the 
gramous and serous parts of this compound are collectively the object of the act or 
only the curd. Since bo*^h are equally produced by the act of admixing the coagulated 
milk. The first supposition might be ’uferred : it is however thus demonstratet* , that 
the curd, formed as mentioned is the object proposed by the act, and that the wney is 
incidentally or subordinately produced. The curd it ia urged is no other than the milk 
itself to which the coagulated milk is admixed, as is argued, — 1st, from the use of the 
pronoun ‘that* which indicates the boiled milk, for that is principal, — 2d, from the 
import of a preceding portion of the Vedas referring to the oblation of curd produced 
by the process in question, which recites, “consume this milk,** — 3d, from the analogy 
of twte; the :furd and milk both being sweet ; whereas the whey is sour. 
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Argument against should it be .^bjocted, if the SOU given, 

the position, tSThe ttie relation of sapiyda to the family of flrio 

adopted is not re- adoptive fatlfer ; why should not his marriage^ take 
lated as sapijifia to place therein ? Excellent !* w*e ryi)ly, — on account 
01 his belonging to the same general lannly. 

2G. Then his marriage mi|fht take plage with the offspring of the 
adopter's sister and so foith, for connection by 
of^oppolieut identity of ff^nily and that of sapinda are 'wanting : 

nor do we at .present find any text prohibitory of 
this. On the contrary, there are passages ii. favour of it such as, 
Let not any one marry the daughter of that jieison, who taught him 
the savitri incantation : but marriage in tlie general or also in tlie 
peculiar family of that ])er.son, does not liowever occasion an offence.” 
Yet, this is not an intended consecpienee ; for, it is at variance with the 
universal practice of good persons, uii infringed, and by holy writ 
uidorbiddcn. Therefore, what reason is there against mairiage in such 
instance. 


Jinnotations. 

20. ‘ iucuuiatioi). ] 'I'his (otherwi.se called the fJayairi,) is a verse the 

Vedas, the mental recitation of which is an cs.scntial part of tlie daily observances en- 
joined tlu) Brahman to whom, when invested with the characteristic thread, it is taught 
with an injunction of secrecy. For the insertion here of this mystical verse, the curious 
reaUer is indebted to Ram Mohan Ray, an enlightened HiiirUi distinguished by learning, 
but still more by the dhcrality of his sentiments, well evinced in the difl’erent publica- 
tions which have emairated from his pen.— The* to xt of the Savitri runs thus : 

» 

Om ! Bhur-bhavah-svah ! 

m 

Tat-savitur-va; enyam bhargo devasya dhiuiahi dhiyo yo nah prachodayat. 

Tbi.s may be translated, — “(Rory to the Almighty in lya triple character of the 
preserver, the destroy ej* and creator : — to the eajrth, sky and heavens — We contemplate 
that desirable light of Vie resplendent t'in, who directs oyr intellects.” 

On this ila«i Mohan Ray, makes the following comment founded on interpretative 
passages froift the Vedas, Manu and Yajiiavalkya,— Oin ! This mystical word is com- 
posed of the letters and w, and is the emblem oj Ood the author (^s respectively 
intimated by those throe letters) of preservation, destruction and •Creation.— Those 
letters likewise express that with respect to sentient beings, he fule.s the st^es of wak- 
ing, dreaming and sound sleeping.*— Thfs word is «alled ^he ITanava or high praise. — 
‘Bhur-bhavah-svah’ — Those words signify the earth, sky and heavens. — This is called 
the vyaliriti, or universe, or all comprohcndixig. — These (tluypranava and vyahriti) are 
prefixed to the Oayatri, to make it complete. The thjee combined imply ttat, — v^e con- 
template God, the author of preservation, creation and destruction, — the support of 
BeiRient beings, in the states of waking, dreaming and sleeping, ^ — who comprfihends the 
universe,— and is that desirable inherent light of the resplendent suh ; that, as eur in- 
ternal light directs our understandings towards righteousness, — or in^shorf, that (jod 
is all in all.” • 
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27. On this subjec^, it 's replied by a certain author. She who 
A reply to which connected, as sapinda to his mother and father, 

by a certain author, (pitus) and not belonging to the general family of 
la recited. either, is approved amongst twice-born men, for 

espousal and connubial intercourse.”* As for the mentioning a female 
not connected as sapinda to the father, in this text of Manu, in which 
[if the son of the body were regarded,] *t should have been exprcvssed, — 
‘ not connected as sapinda to himself — :hat is only, to declare, that the 
marriage of an adopted son, must not take place with a woman con- 
nected, as sapinda, to the adoptive father : otherwise, the marriage of 
a bridegroom, the eighth in descent from the common ancestor, (his 
kindred being through his father) with a bride, the sixth from such 
ancestor, (her descent being through her mother) might not take place : 
for being related as sapinda, to the father of the bridegroom, her non- 
connection as such is wanting. But what was required, would not 
thus result : for, it would he at variance with the practice of good 
persons, and. texts of every code of law; such as: “Beyond the fifth 


Annotations. 

27. Otherwise]. That is aupposiug that the real legitimate son were referred to, 
and not the adopted son. 

Her descent being through her mother]. A restriction to this effect, was i.ecessary : 
for, if a female did not interv ene between the proposed bride and ancestor common to 
her, a’'d the bridegroom, they would belong to the same general family, and their 
marriage consequently illegal, as will appear from the following note. 

i 

Such as : “Beyond the fifth, &c.] The passage here cited is from Yajnavalkya. 
The following is a translation of, the text where it occuns, and those immediately pre- 
ceding and following. “Having given a present to his preceptor, he should perform 
the ablution [prescribed for the conclusion of studertship] : Having completed a 
Veda, or the acts of merit, .called *vrata or both ; X)er8evering in holiness, let him 
marry a perfect woman ; one not previously married or deliowered : beartiful : unre- 
lated to him as sapinda : his junior : fioe from disease : having a brother : born in a 
family not following the same Rishis (or patriarchal saints). Beyond the fifth and 
seventh degrees, on the mother’s side, and the father’s side, respectively, [the relation 
of sapinda ceases]. From an illustrious race of Brahmanas well versed in holy writ, of 
which ten ancestors are known, [the bride must be taken], but not fnirn one affected by 
an infectious disorder, though free from reproach.” In the ZditaksharA, the following 
comment on the quoted part of these stanzas oecuis. “ ‘ On th ' mother’s side (niatritah)’, 
that is, — in the lino of the mother, after the fifth degree. ‘On the father’s aide’ — 
that is,— in the line of the father, after the sev enth degree, — ‘the relation of sapinda, 
ceases’ as is understood ; and this term * sapin a’, though on tnc force of kindred, ap- 
plying to every degree, refers only to those re tricted ; analogous to the words, ‘ nirm- 
mathya* ‘pankuja’ and the like, f Accordingly, there are six sapindas m ascent, the 
father, and the rest : and six in descent, the son, and the rest, and the man himself, is 
the seventh- Should the line diverge, the enumeration should be made until the 
seventh degree, commencing from whence the direction of the lino varies. This is 
applicable every case.” 


* Manu 3, 5. 

f Of Lhese words, the first is used to denote fire produced by friction on the actual 
occasipn of being .'eiiuired ior a sacrifice : the second, to signify the lotos : they do not, 
as mighlJ he supposed from their etymology, signify respectively any firo kindled by 
friction, and an^ aquatic plant, (v. Mimansa of Jaimini) 1. 4, 10. 
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and seventh degrees, on the mothers side, .and the father’s side, respec- 
tively, (matritah-pitritas|-tatha) [the relation of sapinda, ceasei^.” 
Nor can it be alleged, that thii? objection is equally ^applicable the 
adopted son also ; since it follows, such son, the*eiglith, and a damsel, 
the sixth, in degree, by reason of her beiug related, as sapinda, to his 
father, may not intermarry. For, under this text, subsequently recited 
the relation of sapiridas ceas^ with the seventh person,* &c. 
the father of the adopted son, the seventh in descent, not being related 
as sapinda, to the common ancestor, — by reason of the bride,* the sixth 
in descent, consequently not being so connected to him, — such bride, the 
sixth and the father of the bridegroom, the seventh, are not mutually 
connected as sapindas : as has been already declared. Therefore, there 
is no inconsistency in alleging that this text even is decisive of the 
relation of the adopted son as sapinda [to the daughter of his adoptive 
father’s sister and so forth].” 


28. This is very erroneously stated : for, either of fliese alterna- 
This re 1 ^ refuted which under the foregoing construction 

as very*tfrroueous.*^^ must be assumed] is admissible. Accordingly, is the 
text in question decisive of the relation of sapinda, of 
an adopted son only ; or, of both the adopted son,*and the real legiti- 
mate son ? The lirst proposition is not correct : the text may, in two 
ways relate to the son-given ; either from such son being the subject 
treated on, or the text having the same meaning with a special text 
conclusive of the adopted son’s relation as sapinda. Now, in this case, 
there is not either of these two caivses, since they do not ^pear.^ Be- 
sides, did’the text in question intend the adopted son, the term 'fatfceF 
by a secondary import, would mean the adopting father; and that is 
not intended ; for, it would be at variance with the rule of logic, In 
a precept, the sense of a term is not secondary.” Nor, also is the 
second pc^sition aecurate, since it is forbidden to attach both senses to 
the word ' father.^ Nor is there as Tn this instance, — “ There are fish 
arid a cow-house in the Ganges” — any proof, arguing the implied intent 
of a secondary sense. Therefore the text in question relative alone 
to the son of the body : .for conception and so forth are the subjects 
treated on, and it is declaratojry of the same effect, as*this and other 
texts ; “ Beyond tUe fifth and seventh degree, 


28. As in this instance,— “ there are fish and .'^cow-hotiso in the G^ngej/’J Hero 
the word ‘Ganges’ in its primary sense obviously signifies the river, so called, in which 
th^ fish exist, and iu a acconda.y sense, the bank, on which the Qow-housc stands. 


Maim 5, 60. 



260 


DATTAKA-MIMANSA 


SEC. VI, 


Neither can the olyection specified be alJeged, — viz. that, if 
the text regard the real legitimate son, it would 
follow, that a bridegt'oom the eighth, from the corn- 
jnon ancestor, and a bride the sixth, might not 
interniarry, on account of her non-connection to his 
father, as sapinda being wanting. For, that is no 
real objection from Jts being founded in a mistake 
of the ablative case, (pituh) for the genitive [inflected 
the same.] Accoi dingly, in this sentence “ matritah 


29. 

The argument also 
in the reply, that the 
text of Manu cited 
does not refer to the 
legitimate son, is 
founded in a mistake. 

Yajhavalkya, cited. 

Gautama. 

pitritas-tatha’^ ('on the mother’s side, and father^s 
side, respective!}^’) — elite grammatical aflix ‘ tasiT conclusive o,f the 
case being the ablative, is used by the chief of saints. Should a 
doubt arise from this affix also, being used as the inflection of every 
[oblique] case, — the ablative is rendered certain by this text of 
Gautama, — “With the kinsmen on the side of the father, (j>itri- 
bandhubhyah) (viz. of the ])rocreator) beyond the seventh degree, and 
with those orj. the mother’s side (niatri-bandhubhyah) beyond the fifth, 
Thus, that noticed is not any satisfactory reply, another must be 
declared. 


Another r^ply pro 
pounded. 


30. This others have propounded — “ Sages declare these eleven 
sons (the .son of the wifl^ and the rest,) as specified 
to be substitutes fora son ; for, the obsequies would 
fail.”* Since in this text, the son of the wife and 

the rest, are declared to be substitutes for the real soiV : V)y thif maxim 
of logic, — ' the substitute possesses hi>s virtue, — the whole \drtue of the 
legitimate son being inferred in them, the exception [from marriage with 
thesji] of a female sapinda of the adoptive father must follow. 

31. This is not accurate : for, as the representation of the relation 

And refuted sapinda forbidden by thi^ passage — “ the relation 

of sapinda is not included” — Wou'ld be impossible : 


29. The ablative case is rendered certain by this text.pf Gautama]. The word 
‘ bandhubhyah’ occurring in. the phrases ^ pitri-bandhubhyolx, ’ andL ‘ matii-bundhubhyab* 
can only be the fifth or ablative ca.se. u ' 

31. “An animal, See. &;c:”] Allusion .«een% to be made to the 2iul topic of the 1st 
chapter of the 12th book of Jaimini’s Mimaiisa,<;!)r perhaps to the 2nd tooic 8th chapter 
of the 10th book of the same work. — Whatever may be the object to bo c^ored, gene- 
rally. speaking in sacrifices the same rules are observed, and essentials necessary. It 
is however provided in the VedaS^ by the sentence quoted, that where an animal is the 
offering, the two ‘ ajya-bhaga’ eacraments are not to bo performed, this term denotes a 
rite, where vlarified butter (ajya) is presented, India applied more particularly to two 
ceremonials of a sacrifice whCiC that article is presented, with recitation of two pre- 
scribed mantras or incantations, By the passage in :juestion, the performance of these 
two cer^monirls, in the ca^e of tbr oblation of an animal being interdicted in alluding 
to such a sacrifice, there would be no occasion to except the ceremonials in question j 
for, in siic^ case their aon-performance being especially provided for, there would be.mo 
ground for inferring their observance. 


* Manu, 9. 10. 
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that n\>t being obtained the exception of^ sufih female could not take 
place. Hence it is disp.^’oved that the exception [from marriage] *01 
the female sapinda of the adoptive father is established from thjE) re- 
prese»»tation of the virtue of the real legitimate* son [existing in the 
substitute] by reason of the name of ^son/ For, analogous to the case 
exemplified in the y)assage, — “ an animal being the objecb he performs 
not these two [rites.”], — the representation of the relation of sapihda 
which is forbidden being impossible, the exception could not subsist. 

32. Therefore, not being otherwise inferrible, the relation of 
^sapinda" in tjie peculiar family (kula) of the adopt- 
Coiwect solution er as founded only on cx[>re^ texts of law must be 


Of the question in 
26 - 

The relation as sa- 
piloid a of the adopt- 
ed to ,the adopter’s 
family is founded 
only on express 
texts* 

H e m a d r i pro- 
pounds it as extend- 
ing only to three 
degrees. 


admitted. This is deplared. Relation of sapinda^is 
of two descriptions ; — through consanguinity and 
connection by a funeral oblation. 01 these the 
relation as sapinda arising from consanguinity, being 
obviously barred in the case of the adopted son, — 
Hemadri, (alter having declared tha^ relation as 
arisirig alone from connection by a funeral oblation, 
and Consanguinity) has determined the relation of 
sapinda of sons given, and the rest in the family of 
the adoptive father as extending only to the third 
degree. • 


33. And so also Karshnajini— As many as there may be degrees 

, • of forefathers : witli so many their own forefathers, 

So also Karsh- let sons given and the rest associate the deceased: 

in order their sogs with two forefathers, their gfand- 
sons wii^h one, Tliis is general ; tlie lourth degree is excWTded : th^ie*" 
fore this is [a relation of sapinda] extending to tiiree degrees. 

34. This is the meaning of the text.— According as the deceased 

adoptive fathers may be s^ns legitimate, adopted 
fexpoaiti^yi of his • absolutely or of two fathers \ as many as there may 
I>ext : of the first . degrees of forefathers,— three or six (that is, in 
*li0 first of these cases, three, — viz. the natural father, 
grandfather and great-grandfatljer [of the deceased].— in the second, 
three— viz., th^f adaptive* father, grandfather and great-jjrandfather, 
in the third three adoptive father and other two,— and three,— 

the natural father-and other two,—) with so rnamy not exceeding six, 
[as the case may be,] let soi|s given, and the rest associate their 

acquired fathers. % 

35. ^riie epithet “ their own” is used for the purpose of sugjje^- 

^nf^ that all these as many as three oi* six, (as the 
Force of the epi- he) who are forefathey^s of the* adoptive 

thet‘ their ewiK’aiul difixxe objdcts, ^ontemplatcd in^the cere- 



a&turftl 


, l^nnolatwis. 

All these, 4o. &c, ) -The great-grandfather 
father, aud (if ho be son of .two lathers,) his 


of the adopter in 
great-grandfather 


the'line of his 
line* of 
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The argument also 
in the reply, that the 
text of Mauu cited 
docs not refer to the 
legitimate son, is 
founded in a mistake. 

Ya jiSavalkya, cited. 

Gautama. 


29. Neither can the olyection specified be alleged, — viz. that, it' 
the text regard the real ^^egitiuiate son, it would 
follow, that a bridegroom the eighth, from the com- 
mon ancestor, and a bride the sixth, might not 
intermarry, on account of her non-connection to his 
father, as sapinda being wanting. For, that is no 
real objection from being founded in a mistake 
of the ablative case, (pituh) fjov the genitive [inflected 
the same.] Accordingly, in this sentence “ matritah 
pitritas-tatba’^ ('on the mother’s side, and father^s 
side, respectively’) — the giainmatical affix ‘ tasil’ conclusive o|‘ the 
case being the ablative, is used by the chief of saints. Should a 
doubt arise from this affix also, being used as the inflection of every 
[oblique] case, — the ablative is rendered certain by this text of 
Gautama, — " With the kinsmen on the side of the father, (pitri- 
bandhubhyah) (viz. of the procreator) beyond the seventh degree, and 
with those oi^\ the mother’s side (matri-bandhubhyah) be)"ond the fifth, 
Szc. Thus, that noticed is not any satisfactory rt‘ply , armthcr must be 
declared. 


Another reply pro- 
pounded. 


30. This others have propounded — " Sages declani these eleven 
son.s (the son of the wife and the rest,) as specified 
to be substitutes fora son ; for, tlio obse<piies would 
fail.”* Since in this text, the son of the wife and 

the rest, are declared to be substitutes for the leal soii' : by the'rnaxim 
of logic, — ' the substitute po.ssesses his virtue, — the whole virtue of the 
legiti^iate son being inferred U\ tbers;, the exception [from marriage with 
thepi] of a female sai)inda of the adoptive father must follow. 

31. This is not accurate : for, as the representation of the relation 

And refuted. sapinda forbidden by thiS passage — “ the relation 

of sapinda is not included” — Wouid be impossible : 


29. The ablative case is rendered certain ky this text-of Gautama]. The word 
‘ bandhubhyah’ occurring ix the phrases ‘ pitri-bandhubhyah,’ and, ‘ matri-bundhubhyah’ 
can only be the fifth or ablative case. « ’ ' 

31. “ An animal, Ac. &;c;”] Allu.sion secrrls to be made to the 2nd topic of the 1st 

cha])ter of the 12th book of Jaimini’s ]Vlimaii!^a,-f>r perhaps to the 2nd topic 8th chapter 
of the lOtb book of the same work. — Whatever may he the object to be r-Tered, gene- 
rally> speaking^ in sacrifices the same rules are observed, and essentials necessary. It 
is however provi,ded in the Veda^ by the sentence quoted, that where an animal is the 
offering, th6 two * ajya-bhaga’ sacraments are not to be performed, this term denotes a 
rite, where Clarified butter (ajya) is presented, and is applied more particularly to two 
ceremonials of a sacrifice wbe^i'e that article is presented, wdth recitation of two pre- 
scribed mantras or incantations. By the passage in ^pestion, the performance of these 
two ceremonij’la, in the caaa of thr oblation of an animal being interdicted in alluding 
to such a sacrifice, there would be no occasion to except the ceremonials in question ; 
for, in sucji case their aon-perfonnance being especially j>rovided for, there would be oio 
ground for inferring their observance. 


* Manu, 9. 10. 
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that nbt being obtained the exception of such female could not take 
place. Hence it is disp^'oved that the exception [from marriage] •of 
the female sapinda of the adoptive father is established from tl^e re- 
presentation of the virtue of the real legitimat<! son* [existing in the 
substitute] by reavSon of the name of "son.' For, analogous to the case 
exemplified in the pa.ssage, — ‘‘ an animal being the objecl he pcrforrn.s 
not these two [rites."], — the re|^)re^entation of tlie relation of sa])il'Kla 
which is forbidden being impossible, the exception could not submst. 

32. Therefore, not being otiierwise inferrible, the relation of 
"sapinda^ in the peculiar family (kula) of the adopt- 
Coweet solution cr as founded only on express texts of law must bo 


of the question in 
26 . 

The relation as aa- 
piiida of the adopt- 
ed to ,the adopter’s 
family is founded 


admitted. This is deplared. Relation of sapinda^is 
of two desci Options ; — through consanguinity and 
contrection by a funeral oblation. Ot these the 
relation as sapinda arising from consanguinity, being 
obviously barred in the case of the adopted son, — 


only on express 
texts, 

H e in a d r i pro- 
pounds it as extend- 
ing only to tl ree 
degrees. 


Hemadri, (after having declared tha^ relation as 
arising alone from connection by a funeral oblation, 
and Consanguinity) has determined the relation of 
sapinda of sons given, an<] the rest in the family of 
tlie adoptive father as extending only to the third 


degree. 


33. And so also Karshnajini — ‘"As many as there may bo degrees 

♦ of forefatliers : with so many their own forefatheis, 

So also Karsh- let sons given and the rest associate the deceased: 

in order their sons with two forefathers, their gtand- 
sons with one. This is general : the tourtli degree is cxciuded : tli^rf^ 
fore this is [a relation of sapinda] extending to throe degrees." 

34. This is the meaning of the text. — According as the deceased 

adoptive fathers may be spns legitimate, adopted 
Expositive of Kis • absolutely or of two fatliers ; as many as there may 
tKixt : ot the first degrees of foreliithers, — three or six; — (that is, in 
^ the first of these case.^, three, — viz. the natural father, 

grandfather and great-giandfather [of the deceased], ~~^n the second, 
three — viz., th^ adaptive? father, grandfather and great-grandfather, 
in the third three the adoptive lather and other two,— and three,* 
the natural fatherland other two, — ) with so mjfny not exceeding six, 
[as the case maji be,] let soi'S given, and the rest associate theii 
acquired fathers. \ 

35. <rhe epithet their own" is used for the purpose of suggest- 

•ing that all these as many as three oi* six, (as the 
Force of tho epi- he) who are forefath(y's of thef adoptive 

thet‘ their owu,’aud joiitemplatcd in^the cere- 


|lnivotatm5. 

35. All theao, &c. &c. ) The great-grandfather of the adopteii^ in 
natural father, and (if he be son of, two fathers,) his great-graudlather 


thtriiue of his 
liuv of 
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reason of subjoining of ‘ sapinda-karana’, performed for the adopted 

the ’^iartcomraencing son, by his own 8on. And, Jieiice it being deduced, 
“ iu order their sons, that tne forefathers ef the adopter are in fact divine 
' objects in the ceremony of ‘sapinda-karana* per- 

formed for the adopted son : the author propounds a distinction ; “ In 
order their sons with two [forefathers]’* — that is with two of three, 
and 'four of six. — On this principle Jet, the grandsons of the adopted 
son perform the ‘ sapindi-kVirana* for their ovjifn father, with one (the 
father of the adopter, from amongst three forefathers of the adopter 
of their own grandfather: or in the case of [such adopter] being sons 
of two fathers, with 'b,oth grandfathers of their own grand tat)3ers. 
TJie author points out this rule in respect to the adopted son and his 
issue likewise. 

.*16. ‘ This is general ;* — that is, this ceremony of 

‘ sapindi-karana/ where the adopted son, and his son 
also are sons of two fathers must be equally performed 
[by tlieir descendants] with both sets of forefathers. 

S7. But, if this is the case: the ‘sapindi-karana* for his own 
father, the grandson of the adopted son being per- 
The seiiteiice ‘ the foi*riied by the great-grandson of that person, with 
e X c 1 u d e y tliree, — the son of the adopted, the adopted, and 

subjoined, fke adopter, — no alliance by a funeral oblation with 

the three forefathers of tlie adopter would exist; 


Import of the 
sentence, ‘this is 
general.’ ^ 


^nnfftations. 

his adoptive father would not be included in a set of three ancestors, to each of whom, 
at the sapiiidi-karana for the adopted son, to be performed by his son, an oblation of 
food and so forth, (as specified in the preceding note) is to be consecrated ; unless 
any of the nearer ancestors survived such adopted son. But cither of these great-grand- 
fathers would be contemplated amongst the remoter ancestors, denominated ‘ lepa-bHik,* 
to whom are offered the wipings of the oblations of food. 

The ceremony of ‘ sapindi-karana’j or rite of associating the deceased with the 
manes of departed .ancestors : it should strictly take place on the anniversary of the day 
of death, but is more usually performed at the funeral repast of the '13th day from the 
decease : previous • to its performance the deceased is not denominated a ‘ pitii’ or de- 
parted ancestofr. This rite consists in the following ceremonials. Four vessels called 
‘ puti’ each of two leaves Arc prepared. Tliese are filled with v^ater for the feet, 
scented wood, flowers, sessamnm seed, and cons* crated severally to the deceased, and 
three nearest departed ancestors on the father's skle. The contents of that consecrated 
to the dec(3ased with the exception of a small parlfds i)oured out in equal pQrti'^na into the 
other three, with recitation of the two prayers commencing “ Ye samAnya, tfec.” Then 
the observances of the ekodishta and parvana rites, with th?i variations necessary 
take place, the same prayers being recited : — that is, — those of the former rite are per- 
formed in honour of the deceased, and those of the latter in honour of the three ancestors 
abovementiohed. Of the four funeral cakes whijh would be thus offered sevei^ally to 
the deceased, and the three ancASstors in question, that consecrated to the deceased is 
divided into three parts, one of which is admixed with each of the other three cakes. 
It is fropifthis^dhat the ceremony takes its name. The portion of the contents of the 
‘puti’ consecrated to the deceased, "which is reserved, is for the purpose of being pre- 
sented to deceased, amongst the other articles, the oblation of which is part of the 
ekodishata rite required to be performed in his honor.* For a description of the ekodishta 
andipirVana rites, v. supra, note to § 72 of Sect. IV. 
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as not one of them even is included. Accordingly, the author adds, — 
“ the iourth degree is excluded.** The meaning is, — when any pei^on 
may perform for his own father, the ' sapincli-karana,* he shoyld do 
it with three, the father and other two ancestor^ of/deceased, not with 
the fourth. 

38. But in the instance <jf fhe real I^itimate son is not thus the 
The reason for P^if<^’*^iauce of the sapindi-karana [for his father] 
sub j oining, and witli three forefathers only, establisheS by holy 
the import of the wi’it ? Being established then by this alone, for 
concluding part what purpose is the inconvenience of introducing 
another express text [to declare itj ? Anticipating 
this objection the author subjoins: “Therefore this,** of adopted sons 
is a relation of sapindas extending only to the third degree being pro- 
ductive of uncleanness and disability of marriage, and consisting in 
connection hy funeral oblations. It is not such relation including the 
seventh degree, declared in the subjoined passage fi'om the Matsya- 
puraria : for this being of a general nature is excepted by the special 
rule [in the case in point] — “The fourth in degree, and the rest are 
partakers of the wipings [of the oblations]. Tlie father and the rest 
are participant of the oblation. The seventh in descent is the giver of 
the oblation. Of these the relation of sapinda extends to the seventh 
degree.** 


3b. Intending merely this, it is said by the author of the San- 
The author of the “The relation as sapinda of adopted sons, 

Sangrahn eouhruia. extends to three degrees in the family A the najui^l 
father: and like that, in the family of the adopter. 
This is a rule of law.’* The mention here of relation as sapinda in both 
families, is with refere’jce to the son of two fathers, for, it has been 
shewn that the ceremony ^ sapindi-karana* fm' such son, is performed 
with tw6 sets of.three forefathers. £)f the absolutely adopted son, the 
relation of sapindfi in the family of the adopter, consisting in connection 
by funeral adoptions extends to three degrees : in the family of the 
natural father^^ arising only from consanguinity, it extends to seven 
degrees. To enlai^e would be useless. 

O O 0 

t 

jm 

40. “Like^his, the genry'al family”]. ‘ Like this/ — analogous to 

* the relationship as sapinda the general family like- 

pa"r?of^^^#ihat ^ise [ofsons^wen and the rest,] is that of the natural 
Manu’s cited father who contributes the seed ; not^ only of the 

* natural father however, 'but also of th« adopter. The 

intro uce . general family of sons given find the rest is that of 

him also, who is the adopter ot such sOn given and so forth. By this 
the relation of sapinda is shewn to vary from the general family. Thus, 
that relationship is in the lino of the neural father onl;f, n^t*so the 
general family ; on the contrary, this is that of both [fathers] even. 
This likewise does not apply to the general adopted som : but is relative 
to the son of two fathers, a particular adopted son. 
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41. Accordingly son^ given and the rest, [who are sons of two 
T) a ha anas ^^re of two descriptions: Those absolutely 

arc of two dcLrip- fwo fathers, and those incompletely so. Of 

tions, such as are tihest^', those are named absolute ‘ dvyainushyayanas* 
absolutely so aud are given in adoption with this stipulation, — 

' this is son of us two’ (the natural father and adopt- 
er). ' The incomplete ‘ dvyamushyaydnas’ are those who are initiated 
by their natural father, in ceremonies en’dirig with that of tonsure, and 
by the adoptive father in those commencing with the investiture of the 
characteristic thread, .since they are initiated under the family names of 
both even, they are sonsjd’ two fathers but irj completely so. Should a 
child directly on being born be adopted ; as his initiation under both 
family names would be wanting, he would partake only of the family 
of the adopter. 


S a t y a s h a d b a 
intends the same 
— Explanation of an 
aphorism of his by 
►Savarasvami. 


42. Intending all this, Satyashadha says, — “ of absolute ‘ dvya- 
mushyayanas’ of both &c.” By this compendious 
rule, having declared the connection of absolute dv 3 ^a- 
mushyayanas to the patriarchal saints in both fami- 
lies, the author by another aphorism commencing, — 
-'Of son.s given and the rest like the dvydmushya- 
yana, <fec.” — ordains ^the same connection with respect to those incom- 
pletely dvyamushyayanas. Now this is thus explained by Savarasvaini. 
' Treating on dvyamushyayanas, the author mentions those incom- 
pletely so, " Of sons given, &;c.” Unto those only not to issue bej’^ond, 
[does the connection to both families extend.] By the first only the 
initiatory rites [ending with tonsure rre performed.] If by the adopter 
[the, family bi the adopted] is that of the latter: on account of 
priorit\’. From this alone [the same is the case] in respect to a 
descendant beyond. So also those, who are affiliated by a descendant 
of the same general family, (as for instance a nephew, by an uncle,) 
are of the adopter’s family only. 


43. The meaning of this explanatory^ passage is this. — He only 
is connected to both families, who has been initiated 
Exposition of the under both family names: not descenvi ants beyond, 
planatory passage. I^i reply to the question, as to the^ause ot connection 
to the family of the natural father, the author says 
'‘By the first (fee.” 'The first’;— that jds, the natural father: [the 
cause is, — ] on account of the initiatory.. rites, being performed by hirn 
only. — Now the initiatory rites, [allUaed to,] are those ehdx,ng with 
tonsUre : on account of this passage from the K^likf'i purana.* “ Oh 
Lord of the earth, a son having been regularly initiated under the 
family narhe, of his' [tiatural] father, ymto the ceremony of tonsure 
inclusive, does not becomb the son of another man.” This has been 
already before explained. He does not be(?ome exclusively, the son 
of another : hut, is a dvyamudhyayana, or son of two fathers. 



V. Supra Sect IV. 5^22, 
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4 k Anticipating a question, as to what would be the case, were 
- the iniciation performed by the first; the autjior 
tinued ^ o n- — « jf adopter, foc3’ If every initiatory 

rite from that on birth, or ^ven ’those commencing 
with tonsure, be performed by the adopter only, the family [of the 
adopted] is of the latter, — that is, — of the adopter only. For this, a 
reason is subjoined; — ‘‘on account of priority” — meaning, — from pre- 
cedence in the performance of ‘initiation. » 


45. The author ‘declares the family (required to be known,) in 
the instance of the issue of the dvyamushyayana, 
and that of the [absolutely] adopted son : — “ from this 
alone” — trom'the initiation taking place under 4ihe 
family name only of the adopter in both* instances even his, is tVie 
family of the descendants beyond. 


Till? same c o n 
tinued. 


4C. The author alludes to the adoption of one bdonging to the 
same general famil}’’, — “ so also, That is, — if the 

clmled ^ ^ natural and adoptive fathers belong even to the same 

general family, the distinctive appellations are fixed 
by the adopter only for the adoption, and initij^tion are performed by 
him. 


47. The tpxt, (“A given son must rfiever claim the family and 

^ \ ^ estate of his natural father, &c.*) must be considered 

barring the relation applicable to the case where every initiator^^ rite, 
of the 8 Q 1 J given to from that of birth is performed by the jj-dopter only ; 
the family of the na- but the son fi:iven, and the rest who are abi^blifle 
refer to the son of d vyamushyay^aiias, belongs to both lamilies ; on ac- 
two fathers, on coui‘t of this passage of Parijata ; — “Sons given, 
apeount of a text of^ purchased and the rest who arc sons of two fathers, 
* , ma}^ not marry yi either family even : as was the 

case of Sringa aiwi Saisira.”i' ‘ In cither family’ — in the family of the 
natural father, and in that of ado}>ter. 

% 

48. WitTi ro« 5 pect'to the .sons given, and the rest being sons of 

kwo father.^, this text and that of Satyashildha, com- 
• *****^* mencing (“ of ab.«oIute” “ uvyamu.shyayanas”) are 

here noticed, prove* authority. With the same intent it is declared also 
that adopyjd sons the Prav/.>ra-manjari “ For the most part sons 
fatLrs ®‘^*^**^ given purchased and made the son of the appointed 
^ • daughter and so forth belong to both general faAiilies 

with connection to the patriarchal saints of each.” Front this alone 
on the occasion of the niarriagt3 of tho«e, appertaining to t^'o families 
both families with each of' which their connection to the patriarchal 
saints, is involved must bo avoided. 


t V. supra note tu Sect, 1 § 31., 

‘34 


9142 
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The * ^akha’ i s 
that of the adopter ; 
as shewn by Vasish- 
tha, 

Explanation of his 
expression ‘ 8va-(j'a- 
kha-bhak. 


49. The Ccikha or peculiar branch of the Vedas is thafct'of the 
adopter only. Vasishtha , declares so : — “ Sprung 
from one following a^diti'erent ‘ (jakha' (or branch of 
Uhe Vedas) the given son even when invested with 
the characteristic thread, under the family name of 
[the man] himself, according to the form prescribed 
by his peculiar “ ^akha’’ becomes participant of the 
duties of such 9 akha ; '(sva- 9 akha-bbak’'). That duty 
in which bis peculiar, (that is the adopter’s) cakha prevails, is a duty 
of such cakha; in this he shares or is '' participant, &c.” Such rite 
only which is prescribed by the 9 aklra, of the adopter must be ])er- 
formed by him. This is the meaning. 

50. The forefathers of the adoptive mother 
only are also the maternal graudsires of sons given, 
and the rest : for, the rule regarding the paternal, is 
ccpiall}^ applicable to the maternal graudsires [of 
adoj)ted sons]. 

51. As for what is said by Hemadri that the precept enjoining 
the performance of a funeral repast in lion or of the 
maternal grandfather, refers to the natuiial maternal 
g^'aodfather ; that is inaccui ate : for it is at variance 
with the passage — of him who has given away his 

son, the obsequies fail.”* Nor is the capacity of the maternal grand- 
sires as givers wanting : for by reason of their affordAng their, assent 
to the gift (as appears from this passage — “ having convened his kin- 
dred, .%c.”) — they also are parties tqthe same. Besi<ies, by this pass- 
age — “thefu.^eral cake follows the family and estate”*!' — tbtt family 
and estate are declared to be the cause of performing the funeral 
repast ; and the estate of the maternal grandfather also like that of 
the father lapses from the son given. His iiicapacity to perform a 
funeral repast in honor of his original maternal grandfather is.nroperly 
declared. 

52 , Accordingly, Hemadri himself, from not being satisfied with 
that [Just stated], has advanced the other position : 
“ In the same manner as foi^ the secondary fatlier, a 
funeral repast must be perforrped in honor of the 
secoadary maternal grandfather and the rest.” 

And this even is proper. The adopted son as substitute for 
the real legitimate s(?n, being the agent of rites per- 
formed by a legitimate .son, it follows that^he is the 
performer of funeral repasts, the objects of which are 
the manes in honor of whom a legitimate son per- 


The maternal 
graudsires of adopt- 
ed sons are in the 
line of their adop- 
tive mothers. 


A passage of 
Hemadri to the con- 
trary elject, refuted. 


Hemadri too his 
elsewhere advanced 
the other position. 


53. 


Which is shewm to 
be accurate by seve- 
ral arguments. " 


53. Of the Asnras and 
shasas ; and of the Pisachas. 

9, 142. 


. I^ttnotalions. 

the rest.] That i.s, — of tlve Oandharvas : of the Kak- 
Where she espoused, in either of the four superior fornls 

t 9, 142, 
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forms Vuch repasts. For: — without dihei*e?jce, relation to the father 
and other sires of the adopter obtains ; in the same mauner as relalEon 
to the general family th*e ^akha, the family-Qeity and family-rules of 
that person : — the term 'son* is used witliout itjstidption in these and 
other passages ; — “ Fathers desire sons/* “ The son who shall go to 
Gaya, &c/' : — and further : if the adoptive mother be espoused accord- 
ing to the forms of marriage of the A'suras, and the rest* by reason of 
the father only of sucl^ accpiired mother, *being the maternal grand- 
father to be contemplated in the ceremony of sapinda-kArana pro- 
pounded in texts similar to the subjoined ; it is proper that his manes 
should be consecrated in a separate funeral i<*phst. ‘'At the close of 
the year by sons, the father must be associated with the paternal 
grandfather : the mother must be associated with the maternal grahd- 
father. Thus saith the illustrious Yaina.’* 


54. 


And thus the 
adopted sun <?oe.s not 
incur the offence of 
parivedana de- 
clared by Gautaina. 


According!}^ sons given and the rest do not incur the guilt of 
a'parivitri’ and the like: for a tex? of Gautama 
recites; — “ By marriage and the establishing a con- 
secrated fire, the offence of ‘ parivedana’ does not 
attach to a lialf brother^ a son gi^en and the son of 
a paternal uncle likewise.” 


55. ' To a^half brotlier.] On the maii'riage and so forth of efther 

.of two brothers by different mothers, the offence 
bis denominated 'parivedana’ is not incurred, ^.lihis is 
the meaning. '*A son giver/] It is^meant, — that 
althouj^ there be an elder brother in the family of the natural father, 
the adopted son is not (should he marry and so forth,) a 'parivitri ;* 
nor also by such [)revR>iis marriage and the like of the younger, is the 
elder a parivitta or person passively implici^^ed in tlie criminal acts 
alluded Co. ' Thp son of a paternaUuncle.’] On the marriage and so 
forth of the ' kshi^traja/ son of a brother begotten [on his wife] by her 
br’otherdn-lHw or on the same of the legitimate son of such brother- 
in-law, the guilt of being a parivitta parivitri and 4he like, is not 
incurred by sijch* son (tf the brotlier-in-law or such • kshetraja son 
respectively. Tbis«.s the meS,ning. 


^Annotations. 

i • 

of marriace.,—viz. those of -Brahiria,- -the Oovas,--the Rishis— and the Prajapatis^- 
at the ooreinouy of Sapinda-Uarafta perforuKfd for her,’ she would be associated with the 
paternal grandmother and so forth, and not with thf maternal grandfather ami ihe rest. 

54 The guilt of a parivitri] or offence of parivedana ; this consists ii! a 
brother marrying before his 'elder,* or establishing a consecrated fire, while the elder 
may not have done the same. 
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5G. ^ The son of a j)aternal iincle^ in the general sense^^of the 

X , , terms is nht meant : for one adopted is suofgested by 

Bion the son of a the etspressioii a son-giveii ; and by reason of there 
paternil uncle,’ docs * being, no grounds for su}>posing an unadopted 
not refer to the mere ‘ [nephew to be referred to] (as the prohibition [against 
' previous marriage, and so forth,] does not apply to 
liina,) there eim be no rule for exempting him from the same. 

57. Nor must it be argued that from the particular authority in 
. . ' . . , question, the filial relation f)f a brother's son though 

jec ion re u c . ]g established ; for this is obviated by the 

several objections befoiKj stated viz^. by, where of ten brothers five 
were without male issue, and five had each ten sons, it would result 
thht the brothers destitute of male offi^pring would severally have fifty 
sons; and it would follow that the fifty sons would each’ have ten 
fathers. Therefore the interpretation given only is accurate.*f 


SECTION VII. 

4 

For pie legitimate* cla'aghter, there may be the different substitutes, 
corresponding ivith those for the son. 

f. 

1 . As on defect of the legitimate son, so on defect of a legitimate 
daughter likewise, daughters of the wife and tlie rest 
are substitutes on account of the rule of logic^ “ on 
defect of the principal a substitute, Now she 

is principal by reason of her being the means of 
completion in the precept enjoying gift and so forth. 
And u daughter produced accord! Mg to the precept 


Annotations. 

57. Nor must it bo argued, <Scc.] The olTouce of parxvedauf, is '’ineurred by those 
bearing a mutual fraternal relation. The text of G>autama exempts those specified from 
the operation of this rule. his expression ‘son of the pater^ual^ uncle,’ be considered 
to refer to the mere nephew, there would be roon^ to suppose thaCa nephew though un- 
adopted bore filial relation to bis uncle. • 

— - 

, , ^ V. Supra, Sect. 2, § G3. 

+ In thif? plac<3 the following passage is contained as part of the text, in some MSS. 
though omiiy.ed in mosti “ Also the articles presented at the funeral repast, in honor 
of a kinsman of the adopter, sjrc not to be gi^ on to the adopted, nor the a’*ticloa 
presented at a funeral repast for a kinsman of the adoptive, or natural father, to the son 
of two fathers ; on account of this text, cited by Hemadri and Parijata “ He should 
not cause Co bt given to a near or ^stant kinsman, the oblation at a funeral repast : in 
the game manner he should not present with food at th^ funeral repast of his father, 
one having' the same se't of patriarchal saints.” The ‘oDlation at a funeral repast’ ^s 
what is, offered on baat occasion.” — This passage mS-y accurately belong to this section 
treUiug oU the rules relative to the adoptive son. • 


4^ 

For the Jegityjiato 
dt,ughter, there in ay 
be substitutes a.s for 
the legitimate sou. 

Reason. 
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directing conjugal intercourse at due season is such moans ; in the 
same manner as rice and so forth acqui 'ed according to the rules^ of 
acquisition are the comp'etive \rieans of a saciiifice. 


Issue, mdiffereutly 
male or female is the 
object proposed to be 
produced, under the 
rule regarding con- 
nubial intercourse. 


Accordingly ifc appears from the argmnentoiexemplified in the 
instance of the sacrifice at night, fhat t>rogeny 
(praja) only de(^iced from revealed Jaw and indifferent- 
ly male or female is liaise to be produced under the 
pf>sit5ve precept regarding connubial iiit^course at 
due sejison contained in such passages as this 
commencing— Jtjet him approach in due season, 
&c.'' — and inferi'ed from these and other confirjnatory passages ; — “ We 
(women) obtain progeny from the approach of [our husbands], at ^lue 
season.” — “ They obtained progeny from approach at due season.” — 
For the etymology being thus; prajii, (progeny) from ‘ prajanayati’ 
(one who procreates), V)y the word |>rajiX a male or female being only 
possessing generative powers is intended ; not one of the neuter gender : 
for such being [iroduced from equalit}^ of the male and female seed is 
a monstrous production. 


3. Therefore should no issue (santati) such as is contemplated in 

the passage following, be pioduced, descent to a 
From not having region of horror is ordained. — ‘'Not having read the 
into hell. Vedas: not having produced issue: ana not having 

performed the various sacrifices, a regenerate man 
desiring absorption falls to a region of horror.” 

• 

4. ' ’What pi'olongs lineage, is ‘ santati’ (issue) a ^ynonyixip iof 

‘ praja’ (offspring) ; for a passage of the kosha or 
Etymological im- vocaimlary of Amara expresses : “ praja stands for 
sue) and^^ ' santatF (issue) and ‘Jana’ (people).” Thus is ex- 
pspring; plained the word ‘ apatya' (offspring) occurring in 

in the liasaagc aiib-' the passage subjoined : on account of, — a text of 
joined from which it^ Yaska which expresses,—" ' apatyam’ (offspring) 
a Thihi of f'hat is, from whom there is exem})t^ion from falling 
either sex. ♦ into hell (apatana) : or through whom one falls not 
*(patati) into hell;” — and this passsCge of the kosha 
— "The synonynaes signifying 'son’ are — atma^stanayah-sunuh-sutah- 
putrah : all thesi^ terms in the feminine signify a daughter. The terms 
‘ apatyam’ and ' tokam’ apply to the two sexes.” 

• • • # 

5. " For ti^ sake of offspring (apatya) were wojnen created : 

*+ 1 ' woman is the soil; men, the sowers of the seed : to 

whiTh^^‘apatyam’ ox\G possessgd of seed must th^ soil be given; but 

occurs. one destitute thereof deserves not the soil.” 

* 

C. "Here *pumiii?(male) is ^purutnan’*(compre- 
, From a passage of hencfiiig much) : or its etymon, fs the root puns (to 
\aBka,it appears the ^over, daub, &c.)” — Although by this passage from . 
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word ‘ puman’ usual- 
ly used in the sense 
of male may signify 
a person possessed of 
generative power, 
male or female. 


Yaska, the word pun (male) signifies one knowing 
much ; — still from this part of his passage in ques- 
tion— “ or its etymon, is the root puns (to cover 
&c.)” — it must be interpreted as signifying persons 
both male and female possessing the procreative 
facult}^ 


7. Accordingly Yaska has shewn by the following passage that 

tlie term ‘ putra’ there occurring signifies children 
And in the same of both sexes (mithuna). That childien male and 

manner ‘ P^tra sig- f^j^nale (mithuna) are heii’s is declared by these two 

or female. stanzaS. — hrom my several limbs, thou art dis- 

, tilled ; from my heart, thou art produced. Thou 

art indeed self, but denominated son (putra) : mayst thou live an 
hundred years.*” — Manu descendant from the self-existent hath declar- 
ed at the commencement of the world, — without distinction that 
wealth is that of children (putra) male and female (mithuna).” 

f 

8. It must not be alleged that the term ‘ mithuna’-f in the above 

j passage intends the son and daughter-in-law ; for 
Objeotionobviated. limbs thou art distilled 

&;c.” — would be impertinent; and the exclusion of the daughter from 
inheritance according to the doctrine of some mentioned in this passage 
would be incongruous. “ Not daughters : — thus some. [But by me] 
the male is recognized as an heir: the female as an heiress. 

9. As for the term * putra' (son) used in this and similar texts : 

Heaven awaits not one destitute of a son (putra) 

Th term ‘ puura’ that also even signifies both sexes. For it is declared 

saresdSTe'wrto folio wing rule to bo a complex 

mean a child of expression (formed by the rejection of one term and 
either sex. retention of the other) denoting son and daughter. 

“ The expressions bhratri (brothei’) and ' putra' 
(son) are severally inclirsive of sister and dauglu^r.^’j By this, is 
explained the term ' putra’ (son) in such texts also as, — '' By one 
destitute of a spn, must a substitute for the same always be made, &c.'^ 

Examples will be 1 ()^ And, as conforming with this doctrine, the 

adoption of ^^daugh^ indication of the affiliation of a daughter, will be 
tors. subsequently declared. § 


Annotations:. 

8. And the exclusion of the daughter froir inheritance.] If Manu, by tb'^ term 
* mithuna’ did not intend children male and female ; but the son, and his wife, why in 
a corresponding passage of another Muni hv-ro subjoined, should mention be made of the 
exclusion r»f d-rughters, from inheritance according to the doctrine of some? 


Of thw Vedas. 
Pauini, 1. 2. 68. 


t Literally a couple, a pair. 
§ V, inira § 30 ^c. 
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1?. Accordingly it is said, — “Equal to him, is the putrika-suta 
or daughter appointed to be son*” — “ as a son^ so does 
Passages cited the da jghter of arnan, proceejd from his several lim^s,” 
Snooty Sweeu f-and,-''^ by the inauspiciou?ness of des<iiny a 
SOUS and daughters, daughter should not be born; then that must be 
propitiated by the observance of rites, such as repasts 
in honour of the deceased, on the; first day of the dark fortnight^ in 
the same manner as the destiny for a son, *by funeral repasts, and the 
like, on the fourth day t)f the same.’* 

12. '' Thus approaching let him beget a son.” As for what is sug- 

gested by this, that a son oD^y is the object proposed 
A passage seem- produced ill an act, the only means for com- 

pwLd’consisteAtly' pletirig which’ is the approaching : that is a recital of 
‘ son,’ intended to shew the commencing act of one 
desirous of male issue ; the author having first determined a son, — one 
of the male and female children alluded to by the term progeny (prajd), 
— to be the fruit of the essentials (guna) mentioned in the^sarae passage. 


13. And these essentials in this and other texts, thus, &c.”) are 
explained by the holy saint Manu and the rest to be, 
tije'^inwiuc^i^on night whose date is an svea number, predomi- 

ni a l e olFspriiig, as nance of the virile seed; and passiveness the 
spcciticdby didcreut woman : — the moon being in an auspicious mansion : 

- — the ceremony, " punsavana/ — destiny and so forth. 


14. It is explicitly })ropounded by Asval^yana also, that in mar- 
riage, a son and daughter are the fruit -of particular 
essentials.— “ Let the man take the fhumb ofe t^ie 
woman repeating the portion of the Vedas — ‘I take 


Asvaliyana speci- 
lie« essentials! seve- 
rally, conducive to 
the birth of male 
and female issue 
respectively. j 


your hand for your prosperity^ — should he thus desire 
— ‘ may ray children be born males only ;’ — [let him 
Hkc] the fingers alone : his desire be for female 


|innahitiaii$. 

13. In this and other texts (‘ thus, <fec.’) The text of Yajflavalkya alluded to, is 
the following. “ Thus approaching a passive woman, h^fshould avoid the Magha and 
M ula constellations.* The moon bei7|g in an*auspicious mansion, lot the man beget at 
once, a son, eminont^iii (jualities.” 

The cgrqinony ‘ punsavana.’l A f>scription of this ceremony and that denominated 
Siminton^ayanaoccurs in the following note subjoined by Mr. Oolebrooke, in § 28, chap. 
IX of his translation! of Jimhta Vkhana. “The first of the cerem^ies here^named 
[viz. the Punsavana] is celebrated at the close of the third mout^ of pregnancy. Jt 
consists of the following prayer, recited by the husband addressing his pregnant wile, 
“ Mide are Mitra and Varuna (the s|n ami the,regent of sea:) male are^he twin sons 
of Asviui. Male are fire and air : may the child Hn tby womb prove male. ” The 
recital of this prayer is precefled by buent ofTeriirgs of clarified butter. The other 
ceremony mentioned should be performed in the Vuirth, ftixth or cigli4h n^r^tli of the 
pregnancy. The husband decorates hfs wife’s hc.ail with minium, ornaments, and other 
articles : reciting divers praters for a fortunate gestation.” • • 

Yaj/iavalkya, t Vrihaspati. 
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issue, the hand in the middle : if both be desired, the handiin the 
middle, including the thumb ” 

I 

Hisf.xtiiu>stratc8<- , By tlm is explained the passage— « Ou 

a passage of Mami. s. the odd nights, daughters, &c. 


16. Therefore, in the same manner as the son by reason of being 
Conclusion means of procuring lieaven as the agent in the 

performance of the funeral.. repast and so forth, is 
principal; the daughter also being the same by reason of her being 
the means of accomplishing tim juecept enjoying gift, the funeral 
repast, and so forth ; on defect of her a substitute is proper. r> 


17. “'Duhitu (daughter) — that is — ' diiro-hit.a or ' dure-hita* 
one remotely benefiting; [derived] like ' dogdha (a 
authorWcrcifi'cr By this analysis, Yaska shews that the 

shewing benefit to daughter benefits her father by means of her son also 
be derived from a — Maiui likewise. Now between the sons of his 
her son^^ through daughtei*, there su])sists in this world 

no difference : for even the son of a daughter delivers 
him in the next like the son of his .son.” And in the Malribhurata this 
speech of Gandhaid, This one daughter born after one nundred sons 
shall be mature. Hence I shall obtain words acquired by a daughter's 
son, — This is my persuasion.” — In another authority also : Are daugh- 
ters also real legitimate chilvlren of their father and mother ? Formerly 
one falling, being upheld by a daughter’s sons did ascend to heaven.” 
— ^By a daughters sons,’ — by the sons of Magchadhi of the description 
denominated ' kanina’ through funeral rites performed on the eighth 
Ih'na'r day and the like. 


From which it is If' Consequently on failure of the real legiti- 

to be concluded that mate daughter, lor the sake ot obtaining the heavep 
on defect of the real, procured by the daughter’s son, the constituting the 
a substitute daughter l^shetraja and other adoptive daughters even sub- 
® • stitutos is established. Nor is there any expres.s 

jectiono viatecL passage of law as to there being a substitute for 
rice, [that it should be objected, that there is nu express passage autho- 
rizing a substitute daughter.] 
a. 


17. [Derived] like Jogdha (a milker)] Diihita and dogdh4. are equally derived 
from the root ‘duh’ (to milk,) by the Subjunctioil of the affix ‘ trich’ of which *ch^ 
is servile. — To form the first of those terms, the augment ‘it’ is interposed, by the 
option allowed by a special pile : and in forming the second, such augment not being 
used by hther Special rules, ’certain ’ permutations are undergone, by which the term 
dogdhi, is produced. 


* Manu 3. 48. 
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The mference that 
the sister-in-law 
might thus be sub- 
stituted for the wife 
as the brother-in- 
law is for the hus- 
band. 


19. If this is tlio care ; then in the same man- 
ner as on the death of tlie husband, the brother-in -iaw 
is a substitu*fce ; on the dealh of the wife the^ sister- 
in-law would be the same cTn account of her exact 
resemblance in point of consan;^uineal relation to the 
father-in-law, viz, her own father.] 


20. This objectioai if made is inaccurate. The desii^nation of 
Obviated ‘ Wjfe’ is not in consequcnceof ‘corjsariguinea.1 relation 

to the father-in-law,’ but from being the lawfully 
wedded spouse of the husband' Now, the s^sCer-in-law is not such : 
where such essential exists in younger wives, in that case one [accord- 
ing to the order of age] may be ‘the substitute for the eldest. Accord- 
ingl}" the chief of saints iiatli negatively declared tliis. “Another 
wife of equal class [with himself] existing, he should not cause a re- 
ligious act to be performed [by one of inferior class] ; amongst several 
wives equal, in class except the eldest, no other oflicia^s in a sacred 
rite.” 


21. Therefore it is established by reasoning even that these [the 
kshetraja and other secondary daugliters], may be 
substitutes. Of these h’om amoimst tlm follOwinji 
live subsidiary daughters, viz., the daughter of the 
wife that of liiddeu origin, the damscTs daughter, 
and that of the twice-married woman, Manu him- 
self has propounded the ])rod action of the daigghter 
of the wife; — '^on failure of issue [by,^the husband] 
the desired offspring may be procreated eithffr ty 
his brother or some other sapinda on the wife who 
has been duly authorized,” — It is meant by this that on failure of issue 


Of the five subsi- 
diary daughters, wh(» 
bear relation by 
blood to one parent, 
Manu p "opounds the 
production of the 
Kshetraja, descrip- 
tion ; as appears 
from ex|danatiou of 
his text. 


of both sexes, as offspring male or female is. the olqect desired [that 
begottefi by a kinsman] is a sub.stitute for either as the case may be. 


22. * As to the other four subsidiary daugliters in question there 

is no necessity for an express rule for rtieirproduction : 
Te^t uu^ » for their existence proceeds from tiie inclination of 
noceaaary. Individuals. 

• » 

23. The nS,mes of these [subsidiary daugliters], are only those 

. • • adduced (v.^s^ 21) corresponding with those of the 

rejond **''*«‘ proceed is the 

of the sons. same even in respect to both, 

24. And their being substitutes* for ihe legitimate daughter is 

established from.analogy even from their originating 
These particular partially from portions [of the husbaml mid wife] ; 

same manner as wild r\c% (nivara)^ is shewn 
ters\y analogy. ^ ' fo ^ substitute on defect of tlm cultivated rice 
which ripens in the rains (vrihi). ^Now, ^uch por- ‘ 
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tions are partial, because the connection being through portions '"of the 
witb only, relation through portions of the husband is wanting. 

25t Allowing however that by force of analogy 
daughter of the wife and other four secondary 
the ^rest Ta^^not^be daugb ters are substitutes for the legitimate daughter, 
substitutes as ho — How are a daughter given, one purchased, a dangh- 
them^^‘ applies t o jjiade, one self-given and q deserted daughtei’, (no 
analogy applying) substitutes ? 

26. This objection is invalid. — To these descriptions of daugh- 
Over-ruled- an ar- analogy even does extend : since an exact 

gumbnt of analogy resemblance exists through equality of tribe and so 
existing applicable forth as intimated by the saint — “this law is pro- 
to them. pounded by me in regard to sons (tanayeshu) equal 

by class;’’ — and this passage was before explained* in treating on the 
substitute for a son. 


27. But admitting that the daughter of the wife and other four 
Ob'ection that the daughters from relation as containing portions of 
subsidiary daughters mother — and the daughter and the other four 
being e^qually from from equality of class — are substitutes; still since 

analogy, substitutes is no difference in their resemblance, how is 

the order for succes- i r /» • n • i -i r* 

sion, as provided for fh® Order [01 successionj as provided lor [m the case 

in the case of sons, of soiis] by this passage (“ on failure of the preced- 
couldnot be applied, in order is heir &c.”i“) to be applied ? 


, 28. Thk objection is wrong : wo reply, — by the greater worthiness 

^ 1 , of each successively. This Vishnu declares — “ amoriff 

these the preceding successively is the more worthy. ’ 
— Now worthiness is distinguished into what is temporal (drishta) and 
what is spiritual (adrishta). That which is temporal proceeds from re- 
lationship through consanguinity and the like : that which is spiritual 
from being purified and so fortii. And the text in qViestion iji tends a 
restrictive rule : in the same manner as such texts, as — “ Should he not 
procure the ‘Sofna’ creeper Jet him even admit jthe ^putilca’ plant, &;c.” 


Reference, to the 
author’s commen- 
tary on Vishnu. 


29. Further particulars mry be consulted in 
the IxVsava-Vaijayanti, my commentary on Vishnu. 


30. Instances indicating the substitute for a daughter are found 
, inthePuranas — Amongst these the recital t6 Dasara- 

w of'rdaugh^; by Siiinantra of the prophecy f'oretoW by Sanat- 
given. kumara in the Baia-kanda of the Kamayana is an 

indicatifiin of a daughter given. — “ In the rac^e of 
Lshvdkd one very meritorious shall be born : by name the warrior 
Dasarathu : illustrious knd c(»nstant in truth. — Great friendship shall 


V. Supra. Sect. 11. § 23, &c. 


t yajhayalkya 2, 133, 
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subsist between him and the magnanimous king of Anga ; and he shall 
possess a daughter of exalted destiny of the name of SantA But the 
king of Anga (called Lom^pkda) will be cfestituje of issue. i-That 
monarch shall intreat the king Dasaratha thuS : — ^ I am destitute of 
offspring ; “ Oh ! versed in morality, let this girl Sant/i of excessive 
beauty, with open heart be given me, for the sake of offspring.’' — Then, 
that Raja Dasaratha deliberating tn his mipd shall give the girl ^anta 
to the sovereign of Anga. That king, having taken the damsel, (his 
desires being fulfilled,) with gladness of heart will quickly go to his 
capital — That potentate shall bestow the damse\ on Rishya-sringa, &c.” 
The"e also is this address of Dasaratha to Lomapada, Let your daughter 
Santa, Oh I warrior king go with her husband to my city — an affau' of 
importance has arisen.” There is likewise the address of Lomapada 
to Rishya-sringa; — “This king Dasaratha is my amiable beloved friend. 
For the sake of offspring for me, this beautiful girl was given by him to 
me who demanded her: 0 Brdhmana, Santa is most dear tome; as 
myself, Oh ! sage he, this king is thy father-in-law.” 

31. In these quotations from the expressions, — “ let be given” — 

“ shall be given” — having taken” — and 'given’ — a 
us ra ion. manifest. *8^0 It being premised, 

[that the king of Anga will be] destitute of issue, it follows, froln the 
conclusion of his prayer (“for the sake of offspring”) that the daughter 
given, resembling the legitimate daughtei^ is a substitute for issue. 

32. An indication of the daughter purchased, is found in Jlema- 

dri from the Skfinda-puraiui “ One ey,en of a differ- 

ture^of*a*^dTu^^hter family, having through gold, made the daughter 
purchased. <^f another, his own, is capable of bestowing her [in 

marriage,] according to legal form” — Also in the 
Lingapurana — “ After having conferred with ihe parents, having made 
his own a damsel, perfect and free^frora every defect: by the. gift of 
great wealth, ha\yng brought her [to his house] : having presented her 
with new clothes of good quality : having adorned her with ornaments, 
let him honor her with scented necklaces. — He is first#well to consider 
causes, their respective* families, constellations and S(^ forth : he is to 
study their respective dispositions and after having liberally gratified 
both, she is to bq given by him to a Brahmaup only, who is conversant 
in scripture, a piactiser of devotion, one who hath notoriously read 
the Vedas, and a student of tbpology.” 

33. * In these quotations, from the expressions — “hjving through 

Illustration * made is own^^ — “•by the gift o£ we;]^lth, &c.” — 

authority for the purchase, [of a daughter]iis manifest. 

• 

34. An indication qf the dayghter made, is found in the Hari- 

. banca* whore the offs/)ring of Sura is •enumerated. 

daughter m”do [The, author] having thus prenjised,— “ Ten males 
wer^ bejotten by Sura on the phief queen, the 

^ Or chapter of the Maha-bharata, ou the lineage of Idfigs, 


Illustration. 
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daughter of Bhoja* viz.- first Vasudeva the long-armed sur.iamed 
A'naka-Dundabhi &c.”* — then containing, — '' Next to him Deva-Bhdga 
was bom then Deva-Sravah then Anavrishti, Kanavaka and Vatsavana: 
after these Grinjcma, Syama, Samiks, Gandiisha — and of him were 
five daughters:” — and having thus enumerated the five — “ Prithu-kirtti 
Pritha, and also Srutadevd, Sruta-srava, Rajadliidevi, likewise. These 
five were mothers of warriors,” — subjoins — “ Kimti made Prithi his 
daughter ; Panda married her : on whom was pmcreated by the god of 
justice the king Yudhishtira well versed in morality.” 


35. 


Illustration. 


In this quotation since by the verb ‘ made' the act of an 
agent even shewn : the female [the object] is a 
daughter, made [kritrima]. 


36. Also in the Padma-punina, in the part treating on the Bhau- 
mii-vrata, or fast in honor of the planet Mars. “For- 
Another indic^:on y^erly there wasSunandika, n Bid-hmana thoroughly 
made. ^ read in the Vedas : his wife Sunandika was barren ; 

but extremely anxious [for issue]. No offspring was 
born to him: from continuing barren, [premature] old rge came on. 
Himself having tak<^n her [in adoption], — Su 9 ila who was the child of 
another, beautiful in form and born in the family of a Brahmana was 
educated by him : and that Brahmani, also cherished her in her house 
as her daughter: and she was given in marriage to the Brahmana 
Some 9 vara who then according to the form declared in the Vedas 
married her, &c. &c.” 


37. Here the specification of — “ himself having taken” — indicates 
Illustration instance of a daughter made : and the construc- 

tion — was educated “by himself” — is not accurate: 
for as the agent to the verbs taking' and ‘educating' is the same — as 
shewn by the past participle ‘having taken' — it is established that the 
act of educating is by himself. 


%\xntftutxons. 

37. And the construction, — *was educated by himself.’ — ] The original recites, — 

‘ tena*r.nya-Bya 8 uta.jata-Su 9 lla grihitva-poshita-svayam.’ — The author, wishes to shew 

that the extract quoted exhibits an instance of an adoptive daughter, of the description 
technically called, — “made by the man himself.” — For this purpose, he construes 
‘svayam’ (hiinself) with the past participle ‘gyihitva’ (having taken) : not directly with 

* poshita’ (educated) ; which latt 3r construction, is in fact less accurate, as the agvjut to 

* poshita’ (educated) must be the same, as that to the past participle * giihitva.’ 


* It is related that at the birth of Vasudeva, the dnims of Indra, spontaneously 
played, wl\ence the name Anaka-dundabbi, these word signify : in order, a small and 
large kettledfum. 
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3o. An indication of the daughter self-given must be searched 
for in the other Puvanas : One the daughter deserted 
A dpchter self- occurl in this passage froiif, the first Parban of the 
Maha-bharata, reciting the •con:Jersation between 
of the daugXr Te- Dushmanta and (^akuntalA That hermit begot 
serted adduced. Cakuntala on Menuka. Menuka having deserted 
t1iat infant boiti on the bank of the M^alini riv€?l% on 
the delightful table-l^id of Himuvat a1[‘ter having performed the 
necessary rites at that river repaired thence quickly to the jfssembly of 
Indra. The birds having seen that infant sleeping in the forest un- 
inhabited by men and abounding in lions and t*igers surrounded it on 
all sides with a view that the voracious devourers of flesh might not 
hurt the child. The birds then guardea on all sides there, the daughter 
of Menuka ; and I (going to sip water) saw her sleeping surrounded 
in the beautiful uninhabited forest by birds. Having brought her 
thence I adopted her as my daughter. The maker of the body, the 
bestower of life, and he whose food is eaten these three in order are 
declared to be fathers in holy ordinance — Since she was surrounded in 
the desert forest by birds her name also was in consequence fixed by 
me Cakuntala.* Thus recognize, oh ! Br^hrnana my daughter ^akun- 
tala'' — Being asked this he declared to the great saint to be my birth. 
Do you oh Lord of men regard me as the daughter of Kanva, I 
consider Kanva as my father: I know not my real father.’' 

S3. Here,* from the use of the expression — “ having deserted” — 
authority for tiie deserted or discarded daughter is 
Illustration. obvious. Henoe, it is easy to establish authorfty for 

And (fonclusion. each, by instances appropriate to eacn respectively. 
It is useless to enlarge. 


SECTION VIII. 

4 

On the monrning, and forth, of, or for, the hdopted son. 


1. Next uncleanness [on occasions of birth, 
There rib rcci- death*) in* respect*to the adopted son, is deter- 

Sesf m tfe"crsrof • That is not re.ciprocal, in theJamily of the 

adopted son, in natural father, on account of the text of Manu. “ A 
the family of the na- given SOD, must never claim The fami^ and the 
couiat^of a text^of estate of ms natural father. The funeral oblation 
Manu. follows*the family an(^estatg: but of him. who has 

given away his son, the obsequies fail.” 

f • 

^ ^ _ — 

Fomed from ‘ (Jakunta a bird, and the root ‘ la* tak^ &c. • 
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The terms ‘ funeral oblation* and ‘ obsequies’ in this text are 
inclusive of every observance in honour of manes, 
uncleanness and so forth ; for the exclusion of the 
family and estate, which are the cause of presenting 
the funeral oblation and so forth is mentioned : and 
it is a restrictive condition that uncleanness which 
is spiritual, precede the presenting the funeral obla- 
tion, and so forth, in honour of the dead. 


In which the terms 
funert 1 oblation,* 
and ‘obsequies,* de- 
note uncleauness and 
every other obser- 
vance. 


3. And hence, the funeral oblation being barred, the exclusion of 
unclean ness is even Implied ; for by well considering 
Authorities, shew- such passages as the following the concomitancy of 
incyof uncleaXsa; oblatioa and u.icleatiness appears.— 

and the funeral obla- Whether one ot the same family, or one not belong- 

tion, cited. ing to the family ; whether a male or female ; who- 

Conchision. ever, on the first day, presents the funeral cake, 

, should complete the rites, till the tenth : and so also, 
it is not well for those who previously receive anything from the per- 
former of these rites.”* — Whilst the unclean ness lasts, a libation of 
water, and one funeral cake. therefore, there is no reciprocal uu- 
cleanness, and the like, between the adopted son and his natural father, 
and the rest. 


4. As for the text, — '' Impurity (aghan) arising from seminal 
connection, also continues three days”.j — tliat is 
overruled by this passage; ‘‘But of him who has 
given away his son, the obsequies fail for, it 
applies to instances other than that of the adopted 
son. Besides, since it appears that family and alliance 
by oblation of food are collectively the cause of 
impurity, the libation of water, and so forth ; should 
one of these essentials be wanting, impuiity and 
the rest, occasioned (partly) by it, does not exist. 


Any conclusion, 
from a passage cited, 
thjit unclcanneaa 
mu turlly obtains ue- 
tween the adopted 
son and his natural 
father, and the rest, 
obviated. 


5. Accordingly Sankha and Likhita. “ The connection as 

sapinda from family, must be«recogni-:ed, as extend- 

the seventh degree: and the funeral cake, 
and Likhita conhrm- i • r, n i ^ t • j. 

atory. the gilt 01 water, purity and impurity, are 

conseqc^ent to it.” 


6. On the death of the^son given, and the rest, the uncleanness 
of the adoptive father, and others, endures for three 
nights. This Vrhaspati declares : — " Wives, having 
cleanneL^ ol other men, and children by the wife *o£ 

adopter, last three another being dead ; the best of the regenerate, 
days as shewn by. having bathed, a^e purified.” — And this rule for un* 
Vyhaspat:. cleanness, applies to him only, to whom, the relation 

cf wife or son, refers. 


G|iphy?'rpari8ihta, 


t Vishhu. 


X Yajnavalkya. 
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7 Marichi separately propounds [tjhe incleanness] of sapindas of 
the fi^ther, connected within the thix'd degree. ^ On 
Marichi propounds occasions of birth and dea^h likewise, [the period of 
kinsJ^n^' impurity,] for the first and'sehonc^ [husband,] is three 
Lr ■ nights: where the impurity of the father, endures 

thi’ee nights, that of the sapindas lastj^ one da^^/' 

8. Although, no impurity of the adopter, by acceptapce o*f sons 
given and the I’est, (who are already born,) as arising 
biruTpropounded^^ birth obtains : stilly uncleanness is incurred 

from the birth of their offspring. — But, on account of 
the birth of the son of the twice married woman, in his own ho^use, 
unclean ness on that occasion is ht. — Thus, is impurity from birth shewn. 

9. This however regards sons of equal class 
only — Accordingly the Brahma- purana ; — “Except- 
ing the legitimate son, on the deatl^ and birth of 
the son of the wife, and the rest, always in every 
tribe, the impurity of those equal by class, endures 
three nights. — This is a settled point/' 

10. ‘Always’ — that is, — every time.siibsequent 
to investiture of the characteristic thread. 

11*. [Prajapati also] “ Wives having taken to another, and children 
by the wife of another, [being dead:] those of the 
ory ciVid same general family, are puritied by ablution :^after 

three days at least, one versed in the divine truth. 


Uncleanness, only 
takes place where 
there is equal' ty of 
class, as shown by a 
passage of the Brah- 
ma- purana. 


Exijlanatiou o f 
‘always’ therein 
occurring. 


1 2. Although, [it^may be alleged, that] on the death of the adopt- 

er, the uncleanness of the adopted son, for ten days^ is 
of'^the disd^Te*^fo^ ht, since the [general] relation of sapinda and con- 
ten days on the* nectioii by identity of family, associated together, are 
death of his ‘Guru’ wanting [in him] ; and no special rule in that respect, 
at 4 jresent found : still, by the following passage of 

* Marichi, uncleanness for ten daj^s is^propoimded, for 
the purpose of the disciple’s performing the ne'sessary rites, in honour 
of his deceased ' 6uru.' “ The discipie of a deceased ‘ Guru,' performing 
uninterruptedly for ten days, with food for nianeSj the obsequies for a 
father, isq>»rified." 

• • * 

13. Here the term 'Guru' represents the preceptor,. and other 
superior ; and such venerable superiorityf obtains in 
the individual in question [the adopter], on account of 
his performing tMe rite of investiture, and so forth. — 
Therefore, in case of tfie adopter having ptii^ormcd 
the ifiitiatory rites of the adopted, the impurity of 

the latter endux es for tOn da^'s ; if this be not the case; for three nights 
only : on account of the text before cited. — (§ 9)* 


Whose term 
‘ Guru’ is illustra- 
tive of the adopter. 

Consequent 

conclusion. 
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14. So on the death of a sapinda of the adopter, related «7ifchin 
the third degree, the uncleanness of the adopted son, 
day : for, tne text in question of M&richi 
adopter ^ecites, — that ol the sapindas lor one day. 


15. On the death of one connected by an oblation of water, and 
one belonging to the same general family, ablution 
only is necessary ; on account of the text of Prajapati, 
before cited (v. § ii.) ‘‘ Wives havi^ng taken to another, 
and children by the wife of another, being dead, those of the same 
general family are purif ed by ablution, &c.” 


For distant 
kinsman. 


•SECTION IX. 


On the funeral obsequies to be performed by the adopted son. 


1 . 


Jatpkarna cited, 
on the subject of 
the obsequies, to be 
performed b y the 
adopted son. 


Next the funeral rites, performed by the adopted son, are des- 
cribed. On this subject, Jatukarna says : — “ Annually 
let the son of the wife, and legitimate son perform 
[obsequies] according to the parvana form : the other 
ten sons, rhould perform the rite dedicated to a single 
ancestor.'’* 


‘ Annually' — from this general mode of expression, although, 
'Th term ‘annual monthly (amavasya) and other periodical funeral 

ly’ used by h i m,' repasts f be inferrible ; that only on the anniversary 
means the funeral of the day of death is meant. For, the terras — “ the 
repast on the anm- anniversary of the day of death” — are expressly used 
death, as appears m thila text of Para9ara. ‘ [A iuT'eral repast,] by 
from a text of the legitimate eon, lor a father, who has departed 
Paiu^ara. this life, on all occasions is in honour of three ances- 

tors, that by those of a different general family (aneka-gotra), is the 
rite consecrated! to a single person, on the anniversary of the day of 
death.” 


3. The expression’* — ^ those of a different general family' (aneka- 
gotraj — in this text does not intend the maternal 
grand -father, and the rest: for, its copstruction as 
%vhom refLVtotho intending a secondary son, as contrasted with the 
secondary sons, and legitimate son, is proper, — from its proximity in the 


3 . K >r is there any restrictivw rule] If it is contended, that the term “ aneka- 
gotra** (which occurs in ^1^® genitive case plural,) intends the mater- 

^ For explanation of the rites referred to V. Supra, Section IV. § 72. 
i V. Note to the sam^. 
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not to kinsmen on same sentence with the terms * father* and ' legitimate 
the mi ther’s side : son^: for, otherwise [ro contradistinction between the 

riteSno^re^strTcted! ^^gi^M^ate ^nd secondary sons being meant,] if the 
meaning intended, be conyeyed by merely declaring 
that, [a funeral repast,] in honour of three ancestors," must be performed 
by the son, on the anniversary of the day of the father’^ death, it would 
follow, that the specification of term legitimate were impertinent. — 

Nor is there any restrictive rule that on the anniversary of the, day of 
death, merely the rite fjonsecrated to a single person takes place for the 
maternal grandfather. and the rest. 

, » 

4. Accordingly Marichi says, — Commencing with the father of 

the mother, three ar3 considered maternal grand-ftires 
M daughters perform for these, funeral 

oblations, as for the father.** 

5. By ordaining, in this text, funeral oblations in honour of three 

. . maternal grand-sires, the parvana or double rite 

pressly provides for only, is inferred. — Prom the expression — as for the 
a ipArvaxia rite, in father,** — an option of performing, for the maternal 
honor of maternal gpand-sires also, obsequies in the/orm of parvana, or 
^ * * ekodishta, is not obtained ; fof,«the sentence in ques- 

tion, is meant to enjoin, the absolute necessity for the performance of 
obsequies, in honour of the maternal grandfather. 

G. Besides, why should not also the term ‘ yearly* in the follow- 
ing text, like th^ word ‘ annually* [in Jatdkarna^s text 
gumen?SS’ated.' (§ 1-)— supposicg this word, there occurring, to^we 
such import,] intend the magha, and other periodical 
funeral repasts, Excepting the first sixteen funeral repasts, with rites 
performed with fire iVicluded, — and the yearly obsequies, — at the 
remaining funerri repasts, let six cakes be presented : this is a settled 
rule.*’ 


7. Should it be objected, that this would be an intended conse- 
, - . , . quonge ; it is wrong, for it would folfow, that the son 

^ ® • 'given and the rest, at the difiereiit ]teriodical funeral 

repasts would perform an ekodishta rite. No>v this is not meant by 
any one. For, if the term corAprehefid any funeral repasts in general, 
other funeral repasts, (as must be understood from the term ' remaining*) 
not existing, any exception woittd be impossible. 


Annotations. 

bpI kinsmen this expression lAiiat be construed as designating %lie object and not the 
agent of the ceremony — Acc^dingl^ the translation will be “ that^for those, &c. ana 
not, —“ that, by those, &c.’’ . 

3G 
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8. Therefore this is the accurate exposition of the law, — that, on 

Conclusion anniverrary of the day of death, in hoh >ur of 

one usion. father and mother, a parvana funeral repaf.t only 

should he performed by the legitimate son : by the others (the son given 
and the rest), merely one consecrated to a single ancestor. To enl&rge 
would be useless. 


SECTION X. ^ 

4 

On the succession of the adopted ^on. 


1. The inheritance of the adopted son is now propounded. — On 

Vaaishtha p r o- subject, Vasishtha says When a son has been 

pounds the succes- adopted, if a legitimate son, be afterwards born, the 
Sion of the adopted gi'^en son shares a fourth part/' — On the default of 
him he is entitled to the whole. 

2. Thus is the Dattaka-Mimansa, compiled by the fortunate 

Nanda Pandita, the son of the fortunate Rama Pandita, 
Conclusion. Completed. 


« Annotations. 

1. Shares a fmirth part.] “ A quarter-share, not an entire share'' v. Supra. 
Sect. V. para. 40. ^ » 
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for the sake of the same, ^he constituting him [an a(io})ted son,] is 
indispensable. Besides the two texts in question do not prc hibifc, 
where a brother’s son exist, the constituting [him or anoiiier] a 

son given and so fortli ; but ijidicatc [as inherent in a nephew] the 
virtue ot a sou consisting in the capacity to perform tlie funeral repast 
and so forth. — For otherwise a contradiction of tlie rule for the pro- 
duction of a kshetraja son, notwithstanding a brother’s son nia}^ exist 
would follow ; and since by the text subjoined, the resemblance of a 
son's son obtains in a daughter’s sou, according to tlie reasoning recited, 
the n on-ad o})ti on of a son given, and the vest where a daughter’s 
son also might exist world rc.sult. “I3y fch at male child, whom a 
daughter wliether formally appointed or not, shall produce from a 
husband of a equal class, the inaternal g!*a,n<ifather becomes the grand- 
sire of a son’s son : let that son give the funeral oblation, and possess 
the inheritance.”* 


2^. But, if where even a brother’s son may exist, the constituting 
[him or another] a son given and so foi-tl\ be legal; 
then, though in the texts subjoined, the reseinblanco 
of the virtue of a son is shewn to obtain in the son of 
a livcl wife, where even such son existed, the aftilia- 
tion of a son given and so forth by the ste[j-mother 
might take place. — -Vrihaspati. — “ The same rule is 
also oixlained in respect to man}? wives, of the same 
person.” Maim, “ If among all the wives of the 
same husb;ind, one bring foi-th a male child, Manu has declared thorn 
all by means of that son to he mothers of male issue.” 


Argument of the 
opponent, that tlien 
by analogy, the son 
of a rival wife would 
not bear filial rela- 
tion to his childless 
step-mother, with- 
out adoption. 


24, Should this be objected, it is wrong. In the same manner 
as where the curd, — which is the object contem- 
plated by the person proceeding to produce the gru- 
mous substance alluded to in the passage of the Vedas subjoined — is 


Controverted. 


^anolatious. 

24. In the same manner a-swlien^ the curd, Ac. Ilcfcrence iis ht.To made to 
the 9th topic of the lirst ( chapter, 4t]j Uook v)f the M'mjin.s.i of Jaimi.ii. 'rhi.s is detail- 
ed in a note to S 24. sect. VI. D M. — liy mixing coagulated in lx.ilcd mill:, the curd 
denoruinated ‘amikslL'i’ and \v’h(‘y aro produced : where on tlie ocension of any sacra- 
ment, such curd is wanting, that is ihci object bit.euded to be produced .jid causing 
the act of admixture ; not the ^Ahey, whicli is incidentally prodiuxjd. In Jie same 
manner tno object a.id motive of any adoption by the wife, (udueb jiiiist be sanctioned 
by the husband ) arc. to create male i.ssue to her liusbam], de.stitute rd the .saun,* and 
not to Jiersel*^ ; though tlm filial relation of the a.<loptcd to her is in(,*.i den tally pro- 
duced : con.sequently, AAdierc the hu.sban.l has ‘male i.ssue, as the [irimai y object of the 
act does not exist, the wife cannot adopt. 

Or, — in the same manner, rs on th * aifn i versary of the decease, of afatlicr, Ac. Ac. 
&e.] The nature of a Farvaria rite li..;re alluded to is explained in a note to § 72, 
section IV. D, M. During the first half, the month Asviiia, (d iuominated in consetpicuce 


Manu 9, 13G. 
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wanting, it is that substance which causes the individual to proceed 
therei/i and not the whey or serous part [ incidentally produSedJ ; 
for that not being the* object is of no use. — “He mixes co;igulate(i 
milk (dadhi) in boiled milk; that is aNatrd })f two milk whey 
(ainiksha), — ai» oblation to the Vaisvadeva set of divinities, and whey 
for horses.’^ — Or — in the .same manner, a.s on the anniversary of the 
deceased of a lather, [who died during tl^e first half of 'Alvina denom- 
inated pitripaksha], the ceremonials of a, jvirvana rite having been 
completed in honoui' of the fatlier and other two j>atornarancestors in 
ascent above him, — a parvana rite is not recommenced on account of 
the funeral re|)ast in honoui* of the rnaterral grandfather and other 
two male ancestors [on the mother’s side]; for the commencement of 
the same depends on the fimeral repast in honour of the paternal 
ancestors, [wliich ^n this instance would have been already com- 
pleted] : — So also in the case in question, the affiliation of a son by 
woman proceeding legall 3 ^ with tlio sanction of her husband, to consti- 
tute for him male issue, only take.s place where no soTi»of that person 
may exist. But, if lie have any, although she may he destitute of the 
same, such adoption does not obtain ; for to proceed therein would bo 
unproductive of the object. 

25. In that case .die would not be exempted, frdm cxclu.sion 
. from heaven. In anticipation of this objection, the 

c niat- texts of Mann, awd Vrihaspati, by ])ropou riding 

the existence of filial relation, in the son of a rival 
wife, [to his step-mother,] provide for her exemption, from esclusion 
from hejiven, and the ]>crformance for her funera^ obsccpiies foi^ 
except the ofispring of her hinsbaud, .she can have no other. * 


^innolalioiu;, 

pitri-paksha,) Parvana rites an; celebrated ; Avhereas the same solemnities observed in 
honour of paternal uneestors ari’; observed in honour of maternal — But it is ordained, 
that where the b thcr may ’*ave died <luring this fortniglit on the anniversary of the day 
of hi.s death, instead of the nsiial eUo-dishta or rite <iedicated^o bin) alone, the same 
eerenionials of n, Parv a.ia rite shall be performed as i^\'onld have been celebrated in 
honour of the father, and his own ancestors, had the anniversary of his flcceawed not 
fallen within tljis fcytuiolit ; but a iVu’vana rite sbab not )>c comniciiecd for the sake of 
the s()lemj»ities which, on this supposition wouhl haxUi brcii observed in Imnour of tins 
three inat4:rya.l ancestors; f -r ih-- !i. ■ !i', ot iJiese. is held to be subordinate to, 

and to depend on the same ■■■'■ iiiiiii,;-. -T'. '.■•ii'-ui d tbi; pat’.M iiad ancestors, wbieli would 
have already been ^•s])eeially pei-formcd. Oi-, in other avoi ds, idle iiiain objc»-,t of p.cr- 
forniin;^ a real Parv;ina rite, is tin; celebration of 'solemnities in hyuour of tlio pads'inal 
ancestors; in the easi; propounded, these wtuild haw alrt;adv iieen pe^l^med ; tiooi;.. 
fore the main object being wauting^a P:irvan;y rite is imL eomiiKOiced on accouuf ei tlic 
.solemnities winch, (had a real Parv.ana liie l-akmi place) would hav*.^ been (.bscr\ i d in 
honour of tJm maternal ancesUrs. In tlu#same. maimer, the main object of any adoption 
by a wife, is to create male issue, to ber^husbjfnd )ia\ ing none; biit »dn.'re' he may 
have such issue, aUliougli she may b.a,\ e no .son, sht! cannot adopt ; for the primary object 
and motive would be waiting, -llic translator bas doemeit it inciimhfnt on him to, 
attempt illustrations of tfeo analf>gy alleged by the author to (^xist hetAveu'u the t\vo 
eases cited, and the one proposed : tlii.s has been done in this and tlu^^ptecydin* iiot<h 
The analogy hoAvever is far from* being obvious from the terms of.tlie text. 
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26. Since, [a wife] can have no other offspring, but the issue of 
her husband, the son in question even preser^ es her 
(General conclusion, lineage. Therefore, wii ere, the son of a riv d wife 
exists ; as the whole benefit even of a son is attained, 
lilially related to’his no affiliation, [by the stei)-mother, of him or another,] 
stcp-motlier : hut given and so forth, takes place.— But as the 

Sis uncle capacity of prolonging lineage, does not obtain in a 

brothers son, although such ^on may exist; [he, or 
if any impediment o^ist, another,] must he affiliated, as a son given and 
so forth : there is in this respect a material difference. 

27. But if, a brother’s son existing, the affilia- 
Objection, tlnit the oidy is indispensable; where there may 

aTi^onV^Von,^Tciu^^ he only one brother’s son, in that case the adoption 
forbidden, the ado])- cannot take place ; on account of tlie text of 
tiou of a nephew, Vasishtha, which recites, — “An only son let no man 
couldnoUaTopln^^^^^ accept.— For he is destined to prolong the 

line of his ancestors.” 


28. Should this be alleged, it is not accurate. For, the text in 
question, is applicable to a, (aise, other than that of 


Over-, uled, as the 
prohiliitioii does not 
refer to the sou of 
two fathers. 


the Dvyamushyayana, or son of two fathers. — In tlie 
casco!' the Uvyiiniush 3 -ayana., the extinction of lineage, 
contemplat'^d in the clause of the text, containing the 
reason, would not take place ; and an indication 
found in the Puninas, as to the affiliation, hy Vetala, of the son as 
£his brother] Bhairava. J bus — “ Accordingly he (Bhairava) at some 
oimo copulated with Ui-vasi, a celestial nyanph, and procreated on her 
a son named Siivesa. Vetala also affiliated him, as his son ; and in 
consequence b}- means of this son, both attained heavenU' salvation.”’''' 


A man only hav^- 
ing several sons, may 
give one, as is declar- 
ed by Caunaka. 


29. In answer to the question — liy whom is a 
son to be given ? Caunaka declares “ By no man, 
having an only son is the gift of a son to be ever 
made. B 3 " a man having several sons, such gift is to 
be anxiously made.” 


Whose expression 
‘ .several’ bars, the 
gift by one having 
only two sous. 


o9. The author apprehending an extinction of 
lineage in case of the gift of a son I 3 ^ one even hav- 
ing two sons says ; “ hy one having several sons.” 


With the sanc.tiojn 
of her husband, a 
woman may give, lu-r 
sou, witlnml if it lie 
be dead, ikv,. 

Vasishtha. 


*31. But hy a woman, the gift nnw be made 
witli her husband’.s sanction if lie be alive; or even 
without it if he ho deed, have emigrated or entered 
a religious order. — Accordingly Vasishtha. “ Let 
not a wouian cither give or receive a son unless with 
the assent of her husband.” 


V. D. M. sect. 11. § 45. et notes. 
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This assent of the 
husbantl is implied 
by his silence, and 
the independence of 
the woman is indeed 
suggested by Yajha- 
valkya. 


32. Now, if there be no prohibition even there 
is assent ; on accounit of the maxim ; ‘‘ The iotelition 
of all otheV, not prohibited, is sanctioned.'^— Y^jna- 
valkya suggests, the independency of the woman. 
“He whom his father or mother, gives is a son 
given." — Also, in another place ; '' deserted by his 
father and mother or ^ther of them.'*' 


SECTION II. 

— — 

The form, for adoption — The most eligible ^period for selection- 
Rules under certain circumstances — The adopted son may be 
son of two fathers. 


1. Next Caunaka propounds the form for tine adoption of a son. 
The form i or '' (^aunaka, now declare the best adoption : One 
adoption. having no male issue or whose male issue has died, 

<JauDaka. having fasted for a son; — 


2,^ Adoption.] The form for adoption — Having lasted.] Having 
y , / . . observed a fast on the day preceding the adoption. — 

H> aua ion. Vriddha Gauti^ma has—' The impotent man *Dr also 

one whose offspring has died.” 


3. Having given two pieces of cloth, a pair of ear-rings, a tur- 

ban, a ring for the fore-finger to a priest religiously 
di.sposed, a follower of Visiinu, and thoroughly read 
. in the Vedas. Having venerated the king pd vir- 
tuous Brdhman..s by a madhuparkha (or prepared food coirsisting of 
honey, liquid butter and curds.)” 

4. If the kbig b'c at a distance, [he should ^lus venerate] the 

^hief of the village ; for a text recites : having invit- 
xp ana loii. ^ ed all kinspien, and the chief of the village also,’ * 


4. Tbc argument exempli iiod by the instance of the whfte partrid^fBff5 Allusion 
is he e made to" the 8th topic of the fst chaptci^ (pad-q of the 11th Book (adhyaya) of 
the Mimaiisa of Jaimini. A p^sage in the Vedas to this effect occurs. On the 
occasion of the sacritice of a horse, ho should kill white paHridges, for yas^t|i (the god 
of spring).” In the part of the Mimansa mentioned, it is proposed, as a subject for 
disquisition, whether, by thq term ‘partridges* in the plural, sipy indefinites number ex- 


Gautama. 
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Brahmanas.] The plurality laeaut this word, is restricted to three 
on account of the argument, exemplified in the instance of the white 
partridges, — The venerating Brahinaiias is with a view to their asking 
[the child in adoption.] 

5 . “Both a bunch of sixty-four stem, entirely of the kuga grass, 
and fuel ot the pala^a tree, — also having collected 
eout i- these articles : having earnestly invited kinsmen and 
relations : liaving entei-tained the kinsmen with food, 
and especially Brahmanas : having perfoi med the rites, commencing 
with that ol' ])l<‘icing the conscci'ated fire, and ending with that of 
])urifying the liquid butter: having advanced before the giver let him 
cause to be asked thus; 'give ihe boy/ — ^The giver being capable of 
the gift [should give] to him with recitation of the five ])rayors, the 
initial words of the first of which arc ye-3aij 113^01 la, &c/’ 


G. ' Slioqld givm’ is understood — ‘kinsmen’ [the kinsmen of tho 
, , . , . father and mother. ‘ Relations’] sa])indas. The in- 

..xp .uui lou. viting these is for the sake of witnessing. — Having 

entertained invited kinsmen, and Brahmanas lueviously appointed, and 
(on account of the conjunction and’) invited relations.- This is the 
meaning. 


7 . Tlie same author continues. — ‘^‘Having taken him by both 
hands with the re(‘itation of the prayer, commenc- 
ing,^ — “Devasya-tva, &c. having inandibly repeated 
the in^r.stical invocation, — ' angadango, &c. having 
kissed the torcl.ead of the child; having adornecl with clothes, 'uul so 
forth, the bov bearing tlie reflection of a son.” 


^'aiiiiaka coiiti 
nued . 


8 . 


CoDimcBtary. 


Reflection of a son.’ — The resemblance of a son, — or in other 
W()rds,-*-~the ca])abilit3^ to have been begotten, by tho 
adopter, through ap[)ointment, and so forth. 


9 . The text continues. — “ Accompjinicd with dancing, songs and 
Textcoutiauiicl. * Ijcnedicfcoiy woixl.s, luivini^ .seated liiip in the middle 
ol the house ; having according to v)rdi nance, offered 


ceeding two, is meant, or three only— The opponent affirms, that any indefinite number, 
is meant ; since plurality, is coniJion to every number, exceeding two. The supporter 
of the correct opinion, however, alleges l«t. That, +hc ordinance of law in question, 
ia fulfilled by three. — 2dly. The nuriber three, must necessarily be included, in every 
plural number ; but four, or other superior number, is not included in throe. — 3dly. Tho 
number thre:?, is the firpc in order of all plural numbers. — Ithly. The selection of that 
number, is more convenient. — 5thly. The intent o! the law, being accomplished by 
* threo, in* destroying more than that number, an offence would be incurred — Hence, ho 
argues, that three oply, are meant by the plural terra, used in the ordinance cited. 
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a burnt offering of milk and curds (to each incantation,) with recitation, 
of the m 3 ^stical invocation \yas-tvil-lirida — the portion of the rik v'^eda, 
commencing, ‘ tubhyam%gno^— and the five ih'ayers of which the initial 
words of the first are ' Somo-dadat.’ 

.10. Vriddha Gautama. — ''Let him then cause, t«> be offe^'ed, as 

^ burnt offerings, an hundred oblations of milk, with 
vnddlia Gautama. , 1 x- • \ 1 

liqirid butter, contemplating in his imnd, as the 

object, the lord of ci’eated being.s, with recitation of the prayer, — 

pti.ja-pate-na-tva-detam.’ ’’ 


11. Vasishtha. — A person being about to' adopt a sou sbould 

.. . . take an nnreinotc kinsman or the near relation of a 

V^asishtha. , . , . i 1 - i i 

kinsnian ; having convened his kinsmen, and an- 

nounced his intention to the king and having offered a burnt offering 
with recitation of the prayers denominated ‘ Vyahritif in the middle 
of liis dwelling. But if a don])t arise let him set apart like a (liidiu 
one whose, kindi-ed are remote. For it is declared in the Yodas ; ‘ many 


are saved by one.’ AVhen a son has been adopted, if a legitimate son 
be aftcrwaid.s born, the given son shares a fourth part.’’ 


12. 'Dwelling’] house — 'A doubt.’] If from the great diflbrcneo 
, of the country and language of one whose kin.smcn 

arc remote a douot arise as to his lineage, (,lisno.sitiori 
and so forth ; this being the ca.sU till tiie aseortainment of these parti- 
cular.s fet him not inii.iate sucli person. — On this point, a reasmi i,5 
signed, — '‘ma,ny arc saved, 'Many’| The fallier and other ancestors,” 

Form must be J One of these foi;ms is indispensable. 

observo^h 

14. In continuation (^kiunaka says. '‘ Lot the best of the regene- 
. - p rate, to the extent of his ability bestow a gratuity on 

contimicd. the^ officiating jirio.sb; a king half even of his domi- 

nion; next in order a Va\(^y:i tln%e liundred ])ieces; 
a (^lidra the whoU. even of fiis property"; if iiniigent, to the extent of 
his means. 


15: *'Half his dominion.’] The produce for one year of half his 
p . • dominion; for a text ^f Vriddha Gautama recites; 

^ommen y. proffer the profits arj^ing'froijjialf his do- 

minion received in one year.i’ — Accouling as he may be in a superioi*, 
middling or inferior condition Jlet a yai 9 ya give] three hunclred 
pieces of gold, silver or copper respectively: %n aecount,of«tte text of 
Vriddha Gautama. "Let him proffer flireo huncH^L'ed pieces in gold or 
in silver or in coppei^ according as his condition* may be superior or* 
otherwise/* ' His whole property’] that is the acquisition by', hii^ for 
on© year. * 
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10. Baudhayana propounds a special rule for the followers of 

the Tittiri \eda. — “We are about to explain the 

I5audliayana pro- inode for the adoption of a Son. One about to adopt 
p o u 11 d a a special ^ r* i i • /» - ^ 

rale. produces two pieces oi cloth, a pair oi ear-nngs, a* 

ring and a priest thoroughly read in the Vedas, a 
bunch of sixty-four stems of the ku 9 a grass and fuel of the ‘ puriW 
tree.^ Then having invited kinsmen into the middle of the dwelling : 
and having made a representation to the king : having sat down by 
the direction of a Brahrnaiia in the assembly : having caused to be 
exclaimed auspicious day ! benediction ! prosperity ! having performed 
rites commencing with the recitation of the prayer- — \yad-devay-jana’, 
— do.wn to the placing the vessels for water: having advanced before 
the giver, let him thus beg; / Give me this soif — The other replies ‘ I 
give* — He receives the child [and says ;] ‘ I receive thee for the sake of 
religious duty : I adopt thee for otfsyiving — Then having adorned him 
with the cloths, the ear-rings and ring: having performed the investi- 
ture and other Ceremonials down to the kindling a flame of fire; having 
dressed the oblations, he offers a burnt offering alter having recited the 
incantation in the first chapter of the [Yajur ] Veda, commencing — ‘‘ yas- 
tvri-hrida-kiiinamanymana” — with recitation of the sacrificial prayer — 
'^ yasyai-vam-sukrite-kUa-veda, &c.” — he offers a burnt offering. Next 
having performed the burnt sacraments, where the prayers denominated 
vyahriti are recited : and that designated ‘ svishti-krit’ with other 
ceremonials, being completed, down to the bestowing an excellent cow 
he presents the fee [saying: ‘yours are] these two cloths, the ear-rings, 
and thr ring likewise.** But subsequently, if a real legitimate son is 
born, he [the a'^^opted son]* succeeds to a fourth share — so say,s Baud- 
hayana.^* 


adopted^^w^i t o^u ^ fortu as propounded, should be 

foi'jii, willbculeclaml observed, it will be declared, that the adopted son 
ill the sequel. is entitled to assets, sufficient for his marriage.*!" 


Mauu propouDds, subject [of adoption,] Manu says, 

that the relation of “ A given soil must nevci.’ claim the family and estate 
the given son to the of his natural father. The funeral cake follows, the 
fatlu^r eeasefs^^^^^ family and estate: but of him who has given away 
his son, the obsequies fail.** 


19. It is declared by tnis, that through the extinction of his 
His te:^t explained. relation from gift alone, the property of the son 

given in the estate of the giver ceases; and his 
relation to the fairily of that person is annulled. 


l6f.tea Prondosa, 


t V. infra, sect, VI. § 3. 
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20. And accordingly, since extinction of relation to the family 
[of the natural father,] and so forth is shewn, and 
as a \^xt recites, — let th^ father initiate his own 
sons,” — the initiatory rites ^even of the adoption, 
which are yet to be completed subsequent to adoption, 
are to be performed by the adopter ; but those already 
performed by tjie natural father are not to be cancel- 
led. For, any argumeiA in respect to the renewal of 
these is wanting; since the removal of the taint of 
the seed and so forth, and the acquisition of priesthood, as suggested 
in the following texts have already taken placg. “ Thus the sin pro- 
duced by the seed, and womb acquires expiation, &c.” ‘‘ As a picture 
is produced gradually by many lines, priesthood in the same manner 
proceeds by the observance of form.” 


The iuitiatory 
rites unperformed, 
at the time of adop* 
tion, are to be com- 
pleted by the adop- 
ter; but not those 
performed. 


21. Otherwise, it would follow from the text subjoined, that he 
would have to perform also the rites»of Punsavana 
otherwiarexisr^''^^ Siinantoimayana.* “Let the father himself per- 

form the eight initiatory rites, (or on his default some 
other) in their order.” Now, this would be improper ; for, it would 
not be consistent with approved practice : besides; as his authority to 
perform initiatory rites is from his relation of father 8ub§equeilt only 
to adoption, the incompetency of the adopter in respect to rites which 
should take place previous thereto, [no reason of extreme necessity 
operating] follows ; for, the appropriate time of performance no longer 
exists. 


22. But, if 

But rites which 
should have been, 
but we”e not pe.- 
formed by the 
natural father, may 
be so by the adopter 
on account of neces- 
sity. 


however, the initiatory rites which should have 
taken place previously have not been performed by 
the natural father ; they are in that case to be 
completed by the adopter even, no account of the 
indispensable necessity of removing the taint of the 
seed and womb ; and for the sake of preserving the 
order prescribed for the performayce of the rites in 
question. 


^nn0tati0U!i. 

20. But those already perfori^d are jiot to be cancelled, &c.]*TRis has refer- 

ence to the principal adoption taking place within Hhe primary season prescribed for 
the performance of the right of investiture, which, in the case of a Brihmana is 
ordinarily the eighth year v, infra § 23, 27, 30, 8^ 


V. note to § 23, sect. IV. D. M. 


38 
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23. And accordingly if the rite of investiture merely be per- 
formed [by the adopter, the previous rites having 
been performed by the natnral father,] the filiation 
cf the son given, as son of the adopter is completed ; 
in conformit}^ with the text of Vasishtha subjoined. 
But this must be understood in respect to an adoption 
taking place within the primary season for the rite in 
question which extends to tlie eighth year; other- 
wise, [in the ease of an adoption after the expiration 

of such season,] the capacity of having been able to perform that rite, 
during the principal season being wanting, as there would be no ability 
for the same at a secondaiy season, the rite would remain unperformed, 
[untess as required in such inferior adoption the rite of tonsure ; 
preceded by a sacrifice for male issue were renewed.] Text — '' Sprung 
from one following a different (^akha, (or branch of the Vedas,) the 
given son even when invested with the characteristic thread under the 
family name of the man himself, according to the form jirescribed by 
his peculiar (^akhd becomes participant of the duties of such ^akha. 

24. And relative to the subject in question, [it is to be observed, 

The relation to Jihoiild an airreeinent subsist stipulating that 

both families by adopted should he son of the natural father 

special agrerment and adopter likewise, a special i iile for his partici- 
will be declared. pating in the family of both by reason of being a 
Dvyaraushyayana will be decjared.* 


In that case the 
performance by the 
natural father of the 
rite o f investiture 
merely, establishes 
the filial relation of 
the adopted. 

Vasishtha, 


2f Oh ! lord of the earth, a soil having been regularly initiated 
A "ssa e on th family name of his [natural] father unto 

subject *of^adoption the Ceremony of tonsure, does not become the son 
attributed to the of another man. When indeed, the ceremony of 
Tutheiiti^^^ tonsure and other rites of initiation (chijdadya 

sanskard) are performed [V>y the adopter] under his 
own family name, [then only] can sons given, and the rest be con- 


^nnotalixins. 

23. But this must be understood in respect to an adoption, The doctrine of 

the author appears to be that a(h»ption may take place at any ago though the more 
preferable adoption is that of a child for the performance of whose rite of investiture 
the principal season has not expired. In this c'>8e tVie author holds tha*‘ he becomes 
filially related by the mere observance of the rite of investiture, the other pre ious rites 
of tonsu'-e, and those preceding the same having been performed by the natural father. 

As there would be no aV)ility, ^cc.] The author supposes the case of adoption of a 
child for w> investitu.e the jjrincipal season has passed, where the adopter may 
omit the performance of the sacrifice for male iisue, as prescribed for this inf».rior 
adoption. On the performance of this sacrifice, the adopter must perform for the child 
in question, the rites of tonsure and the lest, whereby filial relation is produced, 
(v. § 27, 30, 32.) 


•V.,ipfra, Beciion V. § 33. 


t V. infra. § 33, 
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siciered as issue : else they are termed slaves. — Whether he be one, 
whose initiation has been completed, or one whose pupilage ( 9 ai 9 wa) 
has passed on adoption jifter <.he fifth year, , the adopter should first 
perform the sacrifice for male issue.” As for \yhat they thus read as 
from the Puranas, that is unau then tic. 

26. Were it even authentic, still the interpretations given by 

some that, — “ f)ne iiiitifited in ceremonies down to 
Or if authentic, it that^)f tonsure under the family name of the natural 
cannot be coiistrued father bears no filial relation to the adopter ; but 
relation of a child ^'^^h relation obtains, where the ceremonies com- 
whooe tonsure may menciiig with that of tonsure are performed b)’ the 
have been performed adopter only” — and — '‘if a child, whose tonsure#has 
or, whTmT/be'olcler been Completed [by the natural father], or one past 
than five years. five years of ago be adopted, in that case, his filial 

relation does not accrue” — are inaccurate. B'or, a 
repetition [of the same position in two sentences of the same passage] 
would folio V ; — the generally received rule, as recognized by all good 
persons in respect to the filial relation })ievious to the investiture of 
the characteristic thread, of one also adopted under five years of age, 
[if uniuitiat'^d in tonsure by the natural father] would be invalidat- 
ed ; — and the adopter dying at that juncture, •wicompetency [i>f the 
adopted] to perform bis obsequies would result. • 

27. On the contrary, this is the meaning of the passage. — Filial 

• ‘ relation [to the adopter] of one initiated down to 

stmctiou^bhewn tonsure, under the family name of his natural father 
being first barred, — on the repetition of that ceremony 
and the rest, such relation is exempted from the prohibition#: andp 
accordingly, sirjce previous to the |)erforinance of tonsure and the 
other rites by the adopter, the servile state of one initiated [by his 
natural fatlier unto that ceremony,] and of him who has passed his 
fifth year is inamated : after the performance of that ceremony and 
the rest [by flip adoj)ter,] filial relation to him is established. In 
respect to one whose initiation has not been performed [by his natural 
father,] and a child who is under five years of age, this relation is 
obtained by law alone,* and this is notorious. 

tm 

28. Or, there maybe this interpretation; — ‘a son [if adopted,] 

: though initiated as far as tonsure by his natural 
Or another inter-* father is not a son [to StUch father] — the author 
admitted ^ having thus^ premised such son not to be filially 

related [to hi^ natural father], — the sentence ‘ anya- 


^nnafatians. / 

26. At that juncture.] Ttat is previous to Jhe performance of ntg of inves- 
titure of the characteristic thread, for which the tsighth year is presefibed as the prin- 
cipal season. / \ • 

28. Or there may be tlis intefpretation, Ac.] In the origina!^ the two first verses 6f 
the supposed extract from the I’liran as, cited in § 25, run thus— ‘ pit ur-gotreiT-ph* 
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tascbaputratam yiiti’ (meaning *and he acquires filial relation to 
aiu'ther ) is subjoined as a ?-eason : and thus the objection that one 
term * putraV (son) and the particle 'cha’ are unmeaning is obviated. 

29. And thus, on account of uniformity of import with the text 
of Vasishtha before cited, (v. § 23,) by the compound 
epitliet ‘ chijdadya in the quality conveyed by which 
the term 'chijda is not included, rites commencing 
with that of investiture for persons of a regenerate 
tribe would be suggested; but for Qudras marriage 
and so forth implied. 

the fifth year.*' This regards a Brdhmana, seeking 
the fruit of holiness re.sulting from the study of scrip- 
ture.* For since the fifth year only is the principal 
season for the investiture of the characteristic thread 
of one desirous of such holiness, as is shewn by this 
text, — “ For a Brahmana desirous of holiness, result- 
ing from the study of scripture, the fifth year, &c." — 
the passage in question has the same foundation. But for one not 
so desirous, — ‘‘after the eighth year, the adopter, &c.” 


Under which 
chudadya occurring 
in the text would in- 
tend rites pieceded 
by tonsure. 


, 30. “ After 

Import of the 
clause commencing 
“ after the fifth year, 
Ac.” which occurs in 
the supposed ox- 
tract, cited in § 25. 


^nnrrtations. 


putrah sanskritab prithivi-pat. * * a-chud antamna putra so putratum-yaU chany- 
atah.— The translation given, conforms with the commentary in the Dattaka-Miminsa : 
but a more literal .version of these two verses would be thus. — “Oh ! lord of earth, 
the son who (vah putrah) has been initiated under the family name of his natural 
father unto the ceremony of tonsure, — that son does not acquire filial relation, 
to another (na putrah sa putyatam-yatichanyatah.)’’ Against this constimction, the 
author objects justly, that one of the terms putrah (son), whicn occurs tvice, and 
the conjunction ‘ cha’, (which signifies ‘and,’) become redundant and unmeaning: 
were, as he suggests, the phrase ‘ na putrah’ construed as the predicate of the 
position, which preceded ; and what follows, as containing a reason, for this position ; 
this objection would,not apply. — According to the mode of construction adopted, in the 
translation, the part commencing from ‘na putrah’ to the ^nd of these verses is receiv- 
ed as the predicate of the position contained in what preceded. 

29. By the compound epithet chudadya, in the quality, &c. Ac. &c.] This com- 
pound term might either signify, comme acing vdth tonsure or following tonsure : if 
the latter construction be adoptea, the compound would be dene minated * atad-guna’ 
that is the term chuda, would be merely segregative and not enter into the quality con- 
veyed by the epithet. 

30. “After the fifth year,” &c.] In the extract cited in § 25, attributed by some 
to the ‘Puranas, iu is stated that a sacrifice for male issue must be performed where 
a child exceeding five years of age is adopted. — This implies that the fifth year limits 
the more opr iate season for adoption, during which the filial relation is produced 
wit|iout any special rite as here ^».lluded, to. — Tht, author here shews that the meation 
of the fifth year as the limit of this season has reference to aBrSihmapa, who is intend- 
ed for the study of theology, for whose investiture, (a rite which precedes the acquisi- 
tion of letters,; that year is preset ibed. — He accordingly argues that in respect to 


V. D. M. sect. IV. § 68 et note. 
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31. [In adoption] respect should be shewn to the several prin- 
cipal seasons, for the performance of the upanayg.na 
rites of the .Kshatriya and^the Vai 9 ya respectively. 
For he only, to whom authority, pioducedtin the 
principal season might have attffched, is capable to 
perform such initiatory rite at a seoondary season 
[if not qualilied by tlie I'enewal of thye ceremony of 
tonsure, prececTed by a sJlcriiice for male issue.] ^ This 
was •before declared (v. § 23). — But in, regard to 
tonsure, attention to the secondary season may be 
observed on account only of express passages of law. 


I n the adoption of a 
Kahatriyo or Vaicya, 
respect must be had 
to the princir^al 
season for their upa- 
II ay an a. 

It is otherwise in 
regard to tonsure. 


Sacrifice for male issue.’ Since, a person of the three prat 
tribes only is competent to perform this by such 
person, the filial relation mu.st be completed through 
tlie rites of tonsure and the rest, preceded by a 
saci ifice for male issue. But by a ^udra, the same 
even [is produced,] through the rit^ of marriage 
Thus the whole is unimpeachable. 


Those of the three 
first tribes only, can 
perform the sacrifice 
for male issue. 


alone- 


Tho ancient prac- 
tice of adoptii)n un- 
restricted to any 
period is upheld 
under the consLruc- 
tion ill ^27 and 30. 


33. And thus, the practice of all the ancients 
even in respect to the adoptiofi^cfl' a son unlimited to 
any particular time is upheld. For, the construction 
suggested [by us of the supposed extract from the 
puranas] is self-evident.* 


Annotations. 

others not so destined it is meant that the eight year, which is t|;^e primary time for 
the performance of that rite, limits the more appropriate season for the adoption of 
such persons : that is, tha., a sacrifice for male issue must be performed, where one 
who has passed his eighth year is adopted, — The authey', though he does not admit the 
autheutiv^ity of the passage attributed by some to the Puranas, yet construes it so as 
to conform with his own doctrine ; viz., that by the observance of a sacrifice for male 
issue, and the subsefiiuent renewal of initiatory rite.s, one, though adopted after the prin- 
cipal season for the performance of the rite of investiture of the characteristic cord 
may acquire filial relation. • 

31. Respect Rho,..ld be ^lewn to the several principal seasons, ^c. ] Different seasons 
are prescribed for the perform anv.e of the upanayana, or rite of investiture of the 
characteristic cord, ,aiid other peculiar marks, on a J3rahlnana, Kshatriya and Vai9ya, 
respectively.— Thesfc seasons are indicated in the following text of Yajnyavalkya, 
translated according to the commentary in the Mitak^hara. The upanayana rite of a 
Bi'ahmana takes place in the eighth year from conception or the eighth year of his age : 
of Kshatriyal in the eleventh ; or Vaiv^as in the twelfth year [from their conception or 
birth respectively.] Some hold according [to the custom] of the peculiar family 
[of tho individual.]’* Another text of the same author relative to *he extenf of the 
period for tho performance of this rite occurs. — “The period for 4he {performance of 
this upanayana rite of a Brahmana, Kshatriya, and Vai^ya^respectiveiiiiBi^xtends to 
the sixteenth, twenty-second and tfwenty-foufth yqjars. Subsequent thereto should 
the rite be unperformed, they become outcasts and .uninitiated persons, excluded from 
participation in religious rites, and incajfable of being taught the Savitr^ ; ^except on 
the performance of a sacrament denominated Vri^astoma.” 


* V. supra. 27. 30. 
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Also in the same manner under the second interpretation, 
(§ 28) ,,he exclusive filial relation to the natural 
father, of the adopted son, whose tonsure- has been 
completed, having been first barred by the conjunc- 
tion 'and* in the sentence, — “and he acquires filial 
relation to another” — a common relation to the 
natural and adoptive fathers is obtained ; on account 
of both even having performed initiatory rites: and 
this must be understood where there may be a 
effect between the two, — “ This is son to us both,” 
called a Dvy&mushyayana having two fathers, and 


34. 

Or, under the con- 
etructiou in § 28 , the 
passage uiay be con- 
aisteutly explained 
as iin porting the ebin- 
mou relation to both 
fatherr of one adopt- 
ed after tonsure. 

stipulation to this 
and such only is 
belonging to two families. 


35, But is it not seen that the Kshetraja or son of the wife 
• 4 .' ^ 4.1 only is son of two fathers ? Accordingly Harita, — 

Bon of two fathers L husbandj living, [at the time 01 the afipomt- 

can only be the son of merit] they call [the offsjuing of the same] the son 
Bo^c^led of tlie wife: for [the natural father] has 10 controul 

over him. Were he dead [at such time,] they call 
him Dvy^mushy^yana : for there can be no doubt as to who was the 
natural father.” Mauu says, But the owners of the seed and of the 
soil may be considered in this world as joint owners of the crop, which 
they agree by special compact, in consideration of the seed to divide 
between them. — The special compact proposed is astipulation between 
the owners of the seed and soil, both destitute of mah issue, to this 
effect, — “ Mine is the soil, thine the seed : the offspring produced shall 
belong to both.” Conformably, there is this text, — “ A son begotten 
by one who has no male issue on the wife of another man, under the 
legal appointment, is lawfully heir and giver of funeral oblations to 
both families.”*— But this relationship in question does not appear to 
apply to the son given ; on the contrary, the following passage of Manu 
before cited is conclusive «ven of an opposite meaning. “A given son 
must never claim the family and estate of his natural father.” 


36. Should this be contended, it is wrong; the relation to both 
• fathers of the son given also is establirhed : since by 
Over-ruled; the referring to this text of Baudhayana, — “What is 
may ^son^ O^f two ^^^claved ill respect to one even oi many, regulated 
fathers, by the same law, let him perform that^ for the whole 

even. They are considered of the same descrip- 
tion,” — the rules regarding the son of the wife are obtained iu respect 
to the son given and the rest likewise: — and the following text has a 
general application in the PravaiAdhyaya of SanKhyayana, — “He 
should perform two funeral repasts, or at one, contemplating them 
separately, he should designate at each otlation, both the adoptive md 
natural fathers ; together with the two ancestors in immediate ascent 
above each.” 


Yajfiavalkya. 
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37. Accordingly Satya-shadha by the compendious rule, — ** of 

absolute Dvyamushyayavas of both, &c.” — having 
Confi rmed by propounded,a relation to both families (including Ihd 
*The^com^ment on pai’triaichal saints) of absolute Pvy^mushyiLyanas, 
whose text ia cited. who are .sons of the soil, applies by analogy, the rule 
regarding these [to sons given and* the rest,] by 
another aphorism, commencing, — “ of sons given and th^ rest, like the 
Dvydmushyayanat, &c.” — and this is explaified by the commentator — 
Treating on absolute*Dvyamushyayanas, the author mentions those 
incompletely so, — ‘ Of sons given and the* rest, &c.” unto these only, 
not to issue beyond, [does the connection to both families extend.] If 
the initiatory rites are performed by the first only [the families is his:] 
but if by the adopter, that of the latter on account of prioT^ty. 
Through him only in the case of descendants beyond, [the family is 
determined.] 

38. The intent of thi.s explanatory passage is this. — As in the 

And ex laieed of the wife, — shouJd thejje be an agree- 

nt exp aii.e( ixient between the two, the adopted son participates 

in the family of V)oth : othei wiso where the whole of the initiatory 
rites have been performed by the natural father only, he shares the 
family of such father; but in the case of the init^jation being performed 


by the adopter, in that of the latter, — that is th(f adopter^ on account 
of ‘ priorit}",^ — meaning superiority. ‘Through him only, in the case of 
descendants beyond, the family i.s determined.’ 


39. Accordingly Paithinisi. “ Those sone given, purchased^made, 
and the son of* an appointed daughter, who are in 
firms tnisi, cou- such case affiliated through the ad ^ 3 ti on of boljfc 

.saint by another, are sons of two faUAcrs.” 


40. The meaning is. Where a mutual agreement between the 

* natural father and adopter exists ; [those affiliated] 
Explanation of hfa through the adoption of a hoi}’' saint, that is, one 
propounded by a holy saint, are Dvydmushy^yanas. 
Prayoga-parijata. — This is clearly declared [in tlie prayoga-parijata,] 

* , “ Sons given, purchased, aud the rest are sons of two 

fathers : their marijiage may not take place in eitlf^r family even, as 
was the case of ^ringa (^lai 9 ira.” 

41. The state o£ a son given as Dvyarhusli^ayana, cannot obtain 

* • since, the property of the natural father in such son 

Objection, that jjot being extinguished, the rule fo^ the gift pro- 

rOvyimuslTiyan^ pourided in the text,— “ Whoni the fath^ or mother 
may give, &c.” — would be unmeaning. 


42. This must not be affirmed. From gift, preceded by an agree- 
ment, such [as that pr ^miseo*,] in the cafte fn •question 
ver-ru e . even, the common relation [to be^th father^;,] of such 


Savarasv^mi. 
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given son, is established; like the property of the owner, (since he 
himself is one of the objects,) in water made commori, (as a river, and 
so Vorth, by a relinquishment, alluded to in such passages, as that sub- 
joined,) the object pf which, is every creature : and which extinguishes 
the peculiar piopeity of the individual himself. “ This water is relin- 
quished by me as common to all beings, let all creatures enjoy it by 
bathing, drinking, and immersion.” Enough has been said. 


SECTION III. 


Fumval rites performed by the absohitely adopted son, — by die 
Dvydmushydyana — Relation of Sapinda, in the families of 1 
adoptive and natural fathers respectively. 


1. Next, the funeral rites performed by a son giv^n are deter- 
mined. In respect to these, although the son given 
be first adopted, yet the legitimate son existing, he 
is not competent to officiate in the sixteen funeral 
repasts, ending with the SapindikiJi’ana ; for his 
superiority in rank is barred l>y Devala [who says,] 
A real legitimate son being subsequently born, 
?uppriprity of rrnk from age does not vest in them.” And a text of 
Y4j^3,valkya recites ; “ Amongst these, the next in order is heir and 
presents funeral bblation.s, on failure of the preceding. Otherwise the 
adopted son in every respect resembles the real IdJ^itimate one.” 


All adopted., son, 
and the real legiti- 
mate SOD, being co- 
existent, the latter 
performs the exe- 
quial rites. 


2 . 


A n 
obtains. 


exception 


A special distinction obtains at the funeral -repast, on the 
anniversary of the day of death. Accordingly 
J4takarna, Annually (pratyabda) let the son of 
the wife and legitimate sop perfonw [obsequies] 
according to the Parvana form : the other, ten sons s^nould perform a 
rite dedicated to a single ancestor.”* 


Explanation. 


4. 


3. The other ten/- 


-the son given, and the rest. 


Parasara likewise. — [A funeral repast,] by the legitimate son 
■ for father, who has departed this life, on all 
^ occasions is in honor of three ancestors : that, by 
those belonging to m®re than one family, (aneha- 
gotra) is consecrated to a single ancestor^ on the anniversary of the 
day of dea*h.’' 


Tara Bara, 
firms. 


V. D. M. Sect. IV. § 72 et note. 
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Explanation. 


5. “By those belonging to more than one family/’- 
Meaning those belo’^^ging to two families. • 


6. The legitimate son, and the sou of the wife also] if they 
preserve a consecrated fire, are Oompetent to perform 
a Parvana, or double rite. For, the text of Javala, — 
“ By one preserving a consecrated fire, the funeral 
repast is to iTe perfonfied always after the .Parvana 
forfn” — corresponds with the Mats^^a-Parana. “ By 
those, other than the real legitimate son, and the son 
of the wife indifferently, \^hother they do or do not 
preserve a consecrated fire, a rite in honour of a single 
ancestor is to be jyerforined. This is an established 
rule/’ 


According to 
authorities quoted, 
the legitimate sou, 
and son of the wife, 
if they preserve a 
consecrated tire, per- 
forni a Parvana rite, 
and the adopted son, 
under all circum- 
stiUices, a single rite 
inhonorof adect^ased 
father. 


A distinct ccretno- 
nial, is prescribed 
for the Dw^^anmsh- 
y ay ana by Sankhyil- 
yana. 


7- An aphorism of Sankhyayana projiounds 
a distinction in respect to the observances pre- 
scribed for the Dvyamushyayana. Having duly 
perfoiTiied the |)reparatory ceremonial called avane- 
jana, where there may be a diversity of fathers, 
both at each oblation.” 


K i -s 
plained. 


^ ^ 8. Where there may be a diversky of fathers 

at each oblation, both the i\atural father and the 
adopter, — “let him ce4ebrate” as is understood. 


In the Pravaradhyilya also. “Those, who are begottwi by a 
paternal uncle* for the obsequies of^a single nei^son, 
are the sons of the adoptive lather only. Incn, if 
there be no issue begotten on tlfeir [the natural 
fathers’] wives, let [the sons l>cgotten on the wives of 
otliers,] take the estate :in*i offer in tiieir honor ol>la- 
tions, consecrated to three ancestors, if however, 
tbere siiould be [such issue,] still, such sons should 
present funeral cakes to botli even. According to the 
text of a venerable saint, [the adapted son] should 
})erforni two funeral repasts, or atw)ne, c.ontenj})]ating 
^liein scpnivitcly, he should designate at each oblation, 
both the adc»|fite and natura' fatiieis ; together with the two ancestors 
in immediate ascent above each.” / 


'I'iut ,Iv?ht*tiaja, ur 
son of ihc win.;, ac- 
corfling to a ])assago 
in thii I'raviiradii'i- 
ya Minlci all cinaou • 
!stanc('f^, pci' f (.it I '.o 

Cut tain ooS0(]irn'8, for 
his natiir.'il 
and where Buch (.or- 
Bon has no otJior .Bon, 
is Ilia heir, and p^;r- 
forin-s h i s funeral 
rites. 


10. » The meatiing is ; — wi/ere tiiere may be no express agreement 
• on the part of the adoptive father [tlfat the aci opted 
sons shall belong to both ;] and,[the nnQiJ'gl father,] 


l^^xplanation. 


^niuitutionr/. 

7. (ycrcmonial called avaiieja|^a.] This must, precede, the prescnline' eT tin; funeral 
cake, and cousiBiM in pouritig from a vessel on the kuca grass ^>n which^ tlje same is. 
offered water, wlnte flowers and siaiulal wood previously mixed. • 
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may not have other offspring : and where there may be such agreement 
by that person, and such offepring may exist, relation to both fathers 
obtains. In the passage cited, an option in respect to performing 
distinct mueral repas.ts or otherwise is contained. i 

11. Nor does this [merely] refer to the son of the wife; for by 

the compendious rule of Satya-shiidha, — ''of sons 
General given and tne rest like the Dvyarnushyayana, &c,’’ — 

ion IS ge era . rules regarding such son a/e shown to be appli- 

cable, also to the general adopted son who may be son to two fathers. 

12. Accordingly Hail ta. "Of these, in the first place, the tute- 

lary saints of the natural father [are those of the 
A passage of adopted son]. He should perform two several sets 
an a con orms. oblations, each consisting of two ; or desig- 

nate both in each (eka) oblation [of one set ;] his son — in his second, his 
grandson, in his third [should do the same]. Some hold three to be par- 
takers of the Wipings; others, that they extend to the seventh degree.’' 


13. ‘Of these' — That is from amongst these fathers, in the first 
place the set of tutelary saints of the natural father 
H IS tex t ex- _ in^the second that of the husband of the wife [are 
^ ' those of the adopted son who] has thus two sets of 

tutelary saints. — "In each (eka) oblation”] — a repetition [of the word 
‘eka'] is understood on account of the text of Apastainba. " If son to 
both fathers, " he should designate both at each several oblation.” — 
‘ In hip second’] at his oblation to his grand lather, the sou of the 
Dvydraushyiiyana. ' In his third’.] that is, — at his oblation to his 
gteal'grand father, the grandson of the Uvyamusliyayana. 

14?. But, if the adoptive father died first, [the son] should present 
the oblation [first] to him ; if Uie natural father then 
Rules as ^ to the natural father; should both have died [at 

son^ of fathers once,] then let him present first to the natural father 
is to perform the and last to the adoptive. Marichi declares this. "He 
funeral rites of his ^bo may be procreated on a widow by a kinsman 
shew^by^Miricht ^ unrelated should first ^'resent the oblations to 

d,nd perform the observances of the funeral repast in 
honour of the adoptive father, and after this to the natural father. If 
in any instance the .\doptivo father should survive [tne natural one,] 
let the issue present [the oblations] first to the natural father : but the 
same must be given [to him] last [should he survive ; thii adoptive 
father] being dead. If both may have died [together, the oblation 
must be given,] first to the natural father : after him the son should 
present t^xie same to the adoptive father. Should it not be first offered 
to the natural father, it does noli endure.’ ® 


Whose text iuti- 
nmtes that thp son of 
two fathers is to per- 
.forin apS-rvaijapte on 
thedeath of either. 


x5. By this, the performance of a parvana rite, 
by the son of both fathers, on the death of either 
even is shewn. 



PAIIA. 11 — 21. 


307 


OF DEVANDA-BHATTA. 


IG. In the same manner, by parity of I’eason, where there may be 
a diversity of mofcher^, the sires of the natural 
mothers, are first designated by a son, who is son to 
two fathers, at the funeral jepafet, (suggest(fd by the 
passage subjoined) in honour of the maternal grand- 
sires : subsequently, the sires of her, who is the 
adoptive mother — ^^Jhere the paternal vsii^es are 
honoured, there certainly are the maternal.” 


The s.ame rule 
applies to the ma* 
ternal sires, (by 
either mother,) of 
the son of •two 
fathers. 


17. But the absolutely adopted son presents oblations to the father 
and the other ancestors of Ijis adoptive mother only ; 

Jlut not so in the for he is capable of performing the funeral rites of 
adopted son. mothei; only and thus, in conformity with the 

spirit of the sentence, •“ He is [destined] to continue 
the line of his ancestors,” — which is subjoined as the reason, [in the 
text of Vasishtha], the prohibition [therein], — “let not a man give an 
only son,” refers to an adopted son, other than the Dvyamush 3 ^ayaiia, 
or son of both fatlieis; for [where the adopted sou is such,] no extinc- 
tion of lineage ensues, as has already been declared.* 


The relatifm as The relation as sapinda, is next Considered, 

sapinda, extends to This extends to three degret?.^; in the family, of the 
t h r e e degrees i n natural father, by reason of consanguinity : and in that 
cither family. adopter, through connection by the funeral cake. 

• 

« 

19. This Karshnajini declares. — “As many as there rna}^ be de- 

grees of fore-f^thers : with so many, their own foro- 
fathers, let sons given and the rfst associ.%te<f the 
deceased. In order, their sons with, two fore-fathers, 
their grandsons with (samam) one [should do] the same. — The fourth 
degree is excluded. This [relation of sapinda] extends to three degrees/' 

20. This.is the meaning of the text, according as the deceased. 

• adoptive fathers, may be sons legitimate, adopted 
Lxplr'iuation. [absolutely], or of two fathers : as many as there may 

be degrees of »foro-father.s, three or six, with so irian}’’, let sons given, 
and the rest associate thorn that is — connect by adin^ture of funeral 
cakes. — Of the ca.fes in question, where the adopti^^ar fathers are real 
legitimate sons^the forc-fat^ers, With whom th^fassociation is to, bo 
made,] are thre^, viz., the father, paternal grand^jather and great-grand- 
father; whore sons adopted abn^lutely, three, viz., their adoptive father, 
grandfather and great-grandfather ; and where sons of two fatli^rs, six, 
viz., their natural father and the other two, and their adaptive father, 
and the other two. 

* 21. And thus it intimated, that those who are the revered 
objects, contemplatedfat a p6,rvana rito, performed by 
Enlarged on, the.adopted son himself are the^same at the sapindi-. 


V. Supra, Sect. I. § 20, 27. 
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karana ceremony also celebrated for the adopted sou by his own son ; 
and<ihe sous of an adopted ^on lAould perform his sapindi-karana with 
his adopter, and two out of the three fore-fathers of this latter. — And 
in the s"aine manner the grandsons of the adopted son should perform 
the same — that is, tlie association of their own fathers, by admixture 
of funeral cakes with — (for 'sama* is used by Karshndjini in the sense 
of this- preposition,) the adopted son, tjie adopter, and one out of three 
fore-fathers of that {)erson ; viz., the father of the adopter. 

22. ' The fourth degree is excluded.’] Whatever person, at any 

time, performs the cert^mony of sapindi-karana for any 
Explauatioii con- does the same witli three fore-fathers only of that 

individual; — by this, [which is the meaning of what 
preceded the passage cited] the exclusion of the fourth degree is estab- 
lished. The propounding the same position, [by the passage in ques- 
tion,] in conformity with the rule of logic, — “a position having been 
established, its^» e-introduction, is for the sake of a ])eremptory rule” — is 
meant to bar the relation as sapinda [to the adopted son], of those, who 
(in the case of a real legitimate son,) would have partaken of the wip- 
ings of the oblations; by reason of their being precluded therefrom 
[in the present casf].^ The author declares this very position [in 
subjoining] ‘this:’ that is 'this relation of sapinda, &c.' 


23. And thus, the general relation of sapinda, extending to the 
The general rcla seventh degree, which is propounded ih the Mf.tsya- 
tioii of lapinda ex- JHirana, ill the text subjoined, is barred by the special 
tending to the rule ill (jucstion. — ‘‘ The fourth and the rest in ascent 
ttuis^iar^ed^ ^ ^ ^ ^ partakers of wi pings, the father and tlie (Others 
participate in oblations of food, the seventh presents 
the same. — The relation by oblations of food, of these, extends to the 
seventh degree.” Consequently, the contrary cloctrino suggested by 
Harita, in this yjassage, — They propound the partakers 'of the wipings 
to be three, or according to some, they extend to thi^ seyenth degree” — 
is consistent, [as the opinion of the opposei' of the correct doctrine.] 


24. This very position is elsewhere cornpuctly ^ de'6lared. — “But 
(jf adopted >son.s, the reki-tion of sapinda extends to 
% in the family of the natural father; 

other authority. in Jike manner in that or the adopter, this is a 

fixet nd'e.” 


25, This relation of sapinda extending to three* degrees in both 
This velatiorr of* ^^^dies, is propounded in respect to the son of two 
Rapinda hoY^feV\3r, in fathers : for his performing the ceremony of associa- 
both families only tion by admixture of funeral cakes, with two setia of 
tw^fathera^^, three ancestors is d3clared [by Karshirajini.] But the 

connection hy funeral oblations of the absolutely 
adopted son obtain,^ in the family of the adoptive father only: on 
account, of the extinction of the iuneral bblatihn of him, who hath 
given awaj^ his -son, intimated in the following text of Manu, before 
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cited — “ A given son must never claim t!^e family and estate of the 
natural father; the funeral cake follo\rs the family and estate: bht of 
him, who has given aw 4 iy his? son, the obsequies fail.” 

» 

26. “ The soiis given, p\irchased, and the rest who are adopted 

from those of his own general family by observance of form acquire in- 
duction irito the family [of the j^dopter].-p-But the relation of sapinda 
is not included.’' The meaning is — sons given and the rest • though 
adopted from those of his own general lamiJy by the observance of 
form only, participate iu the family [of the adopter]. But the relation 
of sapinda is not established jii them : and^sncli relation not obtain- 
ing in those belonging to the same general family, of course, it can not 
subsist in those of a different general family. As for this tekt of 
Vriddha Gautama, it is prohibitory of the* relation of sapinda extending 
to seven degrees, which might be inferred from analogy to the real 
legitimate son : or it bars the impurity for ten days and so forth, 
arising from the relation of sapinda. — But it does not prohibit totally 
such relation on account of the several texts before cited. 


SECTION IV. 

4 

Tfie imimrity of the adopted son on occasions of birth and 
death — liis marriage. 


In the case of the 
absolute adopted sor^, 
reciprocal impurity 
in the family of th^ 
natural father, does 
not obtain, 

Butinbothfainilus, 
in the case of the 
Dvyamushyayana. 


1 . Next the impurity and so forth of the adopted 
son [on occasions of birth and death,] is determined. 
In respect to this topic, [it is to be observed, that] 
there is no reciprocal im})urity of the absolute adopted 
son in the family of the natural father ; for reiation to 
his family and the presenting in hi« honour, funeral 
oblations" being barred, the extinction of uncleanness 
an obvi>lus consequence. But flie^n purity of the 
Ivyamushjayan^, is in both faijjjUsres. 


2. In the Brahma-purana [it is written,] ‘'/lie son given, the son 
In the iBrihma 8olf-given,thdson made, as well also theson purchased, 

purana the 'impurity * ^^^^d the deserted SOU, who are always be cherished, 
IS declared to last belong to a different family present distinijt oblations, 
three days. perpetuate a different lineagS, and on^caisions of 

birtl! and death, become irnpufe for three days." 

* # 

3. Paras^ra. On occasions of birtll and death, impBiij^^Tor three 

, « daysds ordained for him, who, whftther of a different or 

arasara con irrns, san/e general family by the wjll [of the a^dopter] ^ 

is initiated and adopted." . 
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4. ** So also, excepting the legitimate son on the 

Vf* the birth of the son of the wife and the rest, 

Srah^a^uriina. ^ ^ general impurity, lasting three nights, always take 
plkce in every tribe. — This is a settled point/*'* 

5. ‘Always* — subsequent even to the investiture of the charac- 
‘ Always* occur! f^ristic thread. As> the relation of one, though of 

rinc in •which is the same general family, to the family of his adoptive 
ox]3ai*i®d, and' the father is attained through thle observance of form, 
g^eXto Ercor^ct^ previous extinction • of relation to the 

family-v pf his natural father ; there is no distinction 
between an adopted son of a different general family, [and one of the 
same!] Therefore, the uncleanness for three days propounded in the 
text in question [indifferently for either] is even proper. 

6. Thus, where the adopted son may be unmarried, the offence 

, of parivedana* is not incurred by the marriage of 
The offence of legitimate son subsequently born : nor is' there any 
e incurred. objection against an adopted son marrying beioi'e his 

elder whole brother. 

•' * 

" 7. But, since the extinction of his relation by 
oblations of food in the family of the natural father 
is shewn, the marriage of an absolutely adopted son, 
might take place therein: and the vnarriagp of a 
Dvyamushyayana with the issue of a female remov- 
ed in relation more than three degrees would bo 
proper. ^ 


But the adopted 
Bon might marry any 
female of the family 
of his real father, 
and the Dvy^nmsh* 
yayana, ^one remov- 
ed more than three 
degr<jes,^ , 


8. It is not so ; for in the text of Manu, subjoined of which (on 
account of the conjunctive pairticle ‘ and*) the con- 
oveT^ruled structioh is — ‘who is not connected as Sapi,\ida, to 

his father [as well as mother;]* — the term ‘ father* is 
used to exclude [from marriage,] a female related as feapinda to and 
belonging to the general family of the natural father also of an adopted 
son, although exclusively belonging to the family of' his adoptive 
father. — SheVwho’" is not connected as ‘«Sapinda to his mother and 
“ father, and not-'VJonging to the general family of either, is approved 
“amongst twice bortwmen fo^ espousal and connubial i,ptercourse.’* 


^nnxrtatixrn^. 

5. Subsequent events, &c.] 'Three days are the period prescribed for the unclcan- 
ness of a pepon, previous to investiture of 1(ihe characteristic thread on occasions of 
death and bir ^h.—The author^obviatec an inference, that the period in question fixed 
for the adopted son is so merely in case of hia investiture not having taken place. 


See D. M. Note to Sect. VI. § 54. 
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9. Nor must it be argued that, still, where the father of the 
adopted son might hknseff be an adopted son, there 
jection'^refuted! would^be no*reason barring the marriage with a female 
.* removed in relation to such# fatfier beyond the third 

degree ; siupe her relation as Sapinda to, and being of, the general 
family of the father are wanting. Because, the relation of Sapinda 
in question does not apply to marriage : but is an universal relation of 
that denomination, predefined as extending to the seventh d’egree in 
the line of the father and to the fifth, in that of the maternal grand- 
father, — Thus there is no inconsistency. These several descriptions of 
relations of Sapinda will be enlarged on iv’ their appropriate places 
rdfepectively. 


SECTION V. 

♦ — 

The succession by inheritance of adopted sons lineally and 
» collaterally — in the case of Q{\dfas — 

of the Dvydmushydyana, 


1. The inheritance of the adopted son is next propounded. On 
, this subiect V.rihaspati says, — the real legitimate 
on tin^siibject of the “ SOU alone is master of the paternal estate :«for the 
succession of the sake of afi'ection, let him allow {subsistence to the 
adopted son. » rest.” 

« 

2^ " The .rest.'] Those who are excluded from participating 
^ , • in the estate — 'Affection.' — Love. — 'Subsistence.' — 

Explained. . . 

3. Yan;<i also.— " Sons are pronounced by intelligent saints to 
•" be twelve : of these, six are kinsme^nd heirs ; and 
Yama on the kinsmen but not heii's. TK^^ versed in the 

same opic. distinctioils of class declare the first is the ono 

"begotten by the man himself: the second, t'/e son of the wife; the 


3. These six whose filial relation, &c.] The terms of the original are ‘ etc- 
sangamotpannah.* — This expression disjoined may be construed as conkiiftiugj ^ 
containing, before sangama a privative a. According to either mode ^of construction, a 
difficulty presents itself ctf rendering the compound epithet^ of cUi (th*jse) so us to, 
apply to the six sons alluded to,^nd not be applicable to the other six. — The Sanscrit 
reader will perceive that a translation has been adopted, which •it cannot .be^retimded, 
is suggested obviously by the terms of the text. * 
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third, the son of the appointed daughter; the fourth, the sou of the 
tvviije-inarried woman ; the son of the unmarried daughter is consi- 
‘‘dered the fifth: and [the sixth,] the son sec^ietly born in the man’s 
house. * These six present funeral oblations — The son deserted, and 
‘‘ the one received with a pregnant bride, the son given, .and the son 
made, and fifthlj^ the son purchased, and the son presented by him- 
‘^self; These sik, whose filial- relation, proceeds from an overt act of 
‘‘ acceptance are kinsmen but not heirs.” 


Narad a on 
name SNibject. 


the 


4. Narad a. The real legitimate son ; the son of the wife by 
“appointment; the son of an appointed daughter; 
“ the son of an unmarried daughter ; the son received 
“ witli a pregnaht bride ; the son of hidden origin 
“ the son of a twice-married woman ; the deserted son ; the son given 
‘Hhe son purchased ; the son made also; and the one given V>y himself 
these are declared to be the twelve descriptions of sons. Of these, 
“six are heirs vo kinsmen and six not heirs to kinsmen. Each ae- 
“ cording to priority in order is considered as superior; and the last 
“successively as inferior. On the death of the father, according to 
“ their order they succeed to his estate. On defect of each })receding 
“more worthy, let thb icext less worthy son obtain the estate.” 

5. The meaning is on default of each preceding, 
Explanations. the next succeeding in order is entibbed to the pro- 
perty. 


p. After having previously enumerated as sons, the real If.giti- 
Vishnu also mate son of the wife, the son of an appointed daughter, 

the sou of a twice-married woman, the son of the un- 
married daughter, the son of hidden origin, the son received with a 
pregnant bride, the son gi i^en, the son purchased [the ^^on made], the 
son self-given, the deserted son, and the son obtained in any nitanner 
whatsoever; Vishnu adds “of those, the first in orclfer respectively 
“is the most worthy; lie only is entitled to the estate ; but he should 
“support the rest.*' 

7. After eii/imerated, the legitimate sen, the son of the 

V Ik a^oointed ^daughter, tlr» son of the ;vife, the son of 

hi^en origin, the son of an unmarried daughter, the 
son of the twice-married woman, the sou given, the son purchased, the 
son made, the son self-given, the son received with a bride, and the 
deserted son, Yajnavalkya subjoins: — “Amongst th4se, the next in 
order and presents funeral oblations on failure of the pre- 

“ ceding.” . 


8. — “Not biotherj? nor parents; but sons are heirs to the 

, “ deceased.” And again, “ On failure of the best and 

“ of the next best, let the infenor in order take the 
‘‘heritage ; *hut if ttiere be many equal, let all be sharers of the estate.” 


Manu. 
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9. 'Equal/ — In respect to virtue or quality as being legitimate, 

Explanation ^ife'and so forth. — ‘ Of the fc^st/ 

— thjjt is oi* the legitimate ^son and the others. — ' The 
inferior in order/ the less worthy ; — Meaning jthe son of the ^\^fe and 
those following. 

10. The same author. — " The son of^the body and the son pf the 

“wife may succeed to the paternal estate ; bat the 
the same^^author. ^ “tell other SOUS can only succeed in order to the 
Harita cited. “ family duties and their share of the inheritance.” 

Harita. — “The son begottqn by the man himself, 
" ttie son of the wife, the son of the twice-married woman, the son of 
“the appointed daughter, and the son, of hidden origin or kinsmen* and 
“heirs. The son given, the son purchased, the son deserted, the son 
“received with a pregnant bride, the son self-given, and the son any 
“how obtained are heirs but not kinsmen.” 

11 . 


Manu. 


JManu, — “Of the twelve sons of men, whom* Manu sprung 
“from the self-existent has named, six are kinsmen 
“and heirs: six not heirs, but kinsmen. The son 
“ begotten ^^y a man iiirnself, the son of the wife, the son given, the sou 
“ made, a son of concealed birth, and a son reject^/1^ are the six ki.nsmen 
“and heirs. — The son of an unmarried daughter, the son of a pregnant 
“bride, the son bought, the son of a twice-married woman, the son self- 
“ given, and the son by a Cudra are the Six kinsmen but not heirs.” 

12. Baudhayana. — “ He pronounces the real legitimate S 9 n, the 
B vilii n “ «on of an appointed daughter, the wife's son, the 

“ sons given and made, the son of ^conceaied^rigifl, 
“ and the deserted son also participators in the estate, — the son of an 
“unmarried daughter^ the son received with a pregnant bride, the son 
“bought, the son of a twice-married womaji, also the son self-given, 
“and the Nish.ada, or son of a ^udra, he pronounces partakevs of the 
“ family.” • 

aughter and 
for the sake 
eitage, where, 
legitimate son 


13. This declaration, that the son of the unmar 
^ * th(? rest participate in the family 
,ot barring their taking a share 
one even of thp others befoi^j enumerated, \'iz. th 
and the rest iniy exist. 



14.’ ‘Tasishtha having pr«Jviously mentioned, the son received with 


Vaaishtba. 


a pregnant bride, the son bought, the son self-given, 
the deserted son, arul the son by a ^qdra woman : 
and alluding to the legitimate son,* and the rest i%v anothtft* place says: 
“ Where there may be no l^eir to a perscci of any of the tribe;^ let 
“ these take the heritage?” 


15. 

Devala. 


Devala having recited the real legitimate son, .the son of 
an appointed daughter, the wife's son, the son of an 
unmarried woman, the son of secref origin,*the’des(Jrted 

40 
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son, the son received with^a pregnant bride, the son of a twice-married 
wdtnan, the son given, the son?^ self-given, the son made, the son pur- 
chased adds: “Those twelve are pronouireed sons for the sake 
“ of issue : some a^e sprung from himself : some from another also : 
“ some acquired by [an overt act of adoption] : and others filially re- 
“ lated independent thereof. Of these, the first six are kinsmen and 
“ heiffe [to collaterals], the rd;t are so merely to the father : and a special 
“rule bbtains, according to the priority in rank of the sons: all these 
“ sons are considered as heirs, to one having no real legitimate son ; 
“ but should a son be subsequently born, no right of primogeniture 
“attaches to them. Ofcthese, those who are equal in class takf> a 
“ thjrd share ; but those inferior in rank should live in subjection to 
“ one of equal rank receiving ma*interiahce.” 


16. Katyayana — “If a legitimate son be born, the rest are pro- 
Katyiyana ' nounced sharers of a third part provided the}^ 

< “ belong to the same tribe : but if they be of a differ- 

'^ent class,, they are entitled to food and raiment only. — In some copies 
“ the reading is — “are pronounced sharers of a fourth part (a)'* 


17. 

Vasishtha. 


18. 


Vasishtha* — 7 “ When a son has been adopted, if ‘a legitimate 
“s 6 n be afterwards born, he shares a fourth part 
“ provided [the estate] may not have been expended 
“in acts oLmerit.^' 


‘ He’] the adopted son. ‘ Provided’ the whole estate (which 
Explanation understood) maj not have been expended by the 

f * ' legitimate son in acts of merit, — that is in sadlifice, 

. and so forth. 


19. For the sake of removing the conflicting contradictions of 
The apparently severaP' varying texts of Manu and the rett, the 
conflicting authori- following interpretations are offered, ‘on these texts, 
ties, are The declaration in Vrihaspati's text, that the real 

reconci e . ^ legitimate son succeeds exclusively to the estate, and 

that the rest ^re entitled merely to subsistence, regard, such sons of the 
wife and the \Vho are unequal in cla&s, on accjjuut of uniformity 


16. ShargVs of a thW part.] In citing this text, the author of the Mitakehitra 
adopts the reading which gives a fourth jiart, /‘This reading (observes Mr. qole- 
brook''*) “is followed in the Madiina-parijata Viramitrodaya, &c. But the Kalpataru, 
“ Ratnikara and other compilations read ‘ a th»-d part’ —'fide Jimflta-vahana C. lU § 18.” 

“ ? 


V. translation of Mit : on Inh. note U ch. S^t. XI. § 25. 
(Cl.) See 1 Mad. H. C. Rep. 94. 
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with text of Katyayana and Devala. And Jhe rule also in the texts of 
Ndtada and the rest, for the succession of the son giv^en and the fest 
to the estate, on default of the son of the Wife, and the rest, regards 
their sdccession to the whole estate, and therefore tlje rule for the fourth 
of the share Df the real legitimate son propounded by V^sishtha, where 
such son may be born subsequent to the adoption of a son given must 
be understood as applying to a sm given.*^ 

» 

20. So, also the rule for succeeding to a third share in the texts 

^f Devala and Kdtyayana, must be alleged to refer to 
thiltd share pro- a son given, 'endued With •eminent qualities, on ac- 
pounded in §§ 16, count of uniformity with the following text of Manu, 
16, is relative to the — Qf ^he man to whom a son has been given, 
end^ued°^* ^ “adorned with every quality that son shall take the 
heritage, though brought from a different family*' — 
* With every quality*] class, science, observance of duties. 

f 

t 

21. Others affirm it must apply to the sou of the wife iu con- 

formity with this passage in the Brahma Parana: 

Some construe it « legitimate son even, who is subse- 

aon^of Th^wife^ ^ quently born enjoy the wlfole estate — the ^joii of 
“ the wife takes a third share, the son of an adopted 
“daughter a fourth.” 


22. In the same manner the doctrine of one holy sainji that 
, the son given *is an heir to kinsmen, — and that of 

TheMistiDction of another, that he is not such heir, — arS to be reciyriciled 
cilesfthe^appareSly Ky referring to the distinction of his being endued 
conflicting doctrines witji good qualities or otherwise. By reason of suc- 
of authors, that the ceeding to the estate of s^pinda kinsmen, as well as 

not'hrk trk\nsme“ *0 that of the father, he is [argued by the one to be] 
♦ lieir to kinsmen ; and on account of the particle 
‘ only* in the phrase “of the father only** (occurring in the/assage sub- 
joined) from iijberiting merely of the father, he is [argfled/y the other, 
not to be] such heir. — Of these, the first six are heirs tc^insmen : the 
other six of the father only.* • 


/assage sub- 
>y the other, 
insmen : the 


iChi also the vari- 
ation of raflk’assign- 
ed him hf different 


23. And thus [the abjectfon of] variation from 
the son given being enumeratid higher and lower in 
the order or inheritance, and so fortli, by difierent 


authors in the series * saints respectively, is obviated by the disttuction 


of heirs. 


as to his qualities good and bad. 


24. Therefore, by the same^elationship of brother, and so iforth, 
in virtue of which the real legitirnaio^oti would 
Conclusion, that succeed to the estate of a brother or other kinsmen, 
heriutSuter^ry.^' where sillf.h son may not exist' [the adopted son] 
takes tbja whole estate even. 
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25. Since it is a restrictive rule, that a grandson succeed to the 
appropriate# share of his own father, the son given, 
where his adopter is the r^al legitimate son of the 
patevnal grandfather, is entitled to an equal share 
even with a paternal uncle, who is also, such descrip- 
tion of son ; therefore, a grandson, who is an adopted 
son may ^(in all causes,] inherit an equal share even 
with an uncle. — This must^ not be alleged, [as a 
general rule]. For, there would be this discrepancy : 
where the father of the grandson were an adopted 
son, he would receive ajburth share:, but the grandson, if he were 
such son, [of him] would receive an equal share [with an uncle in the 
heritage of the grandfather]. And accordingly, whatever share may 
be established by law, for a father of the same description, as himself; 
to such appropriate share of his father, does the individual in ques- 
tion, [viz., the adopted son of one adopted] succeed. Thus what had 
been advanced, only is correct. The same rule is to be applied by 
inference to the great-grandson also. 


Objection, that 
the grandson being 
the adopted sod of au 
adopted son would 
share equally with 
an uncje, in the heri- 
tage of the grand- 
father. ^ 

Over-ruled. 


26. But, although the son of the wife, the son given, and the rest 
may succeed to the general estate, their non-succes- 
sion to empire is advanced. — Thus it is ordained in 
the Vedas. — “ The legitimate son, the son of the wife, 
‘'the son given, the son made, the son of concealed 
“birth, and the son rejected, take shares of tlu heri- 
“ tage. The son of an unmarried girl, the son of a 
“ pregnant bride, the son bought, the son of a twice- 
“ married woman, the son self-given, and the slave s 
" son, these six are contemptible as sons : on failure 
“ of the first in order respectively, let him invest the next with filial 
rights. But let him not appoint to the empire the son of a twice- 
“ married woman, nor a son self-given, nor one born of 'a female slave** 
'' — In the same authority also — “ Let not the king invest in the 
‘‘empire tfe wife’s son and the rest: [nor] cause to be completed 
“ through sUgh sons the solemnities for his fore-fathers, a legitimate 


A n oppo n ent 
alleges that the 
adopted son may 
not succeed to 
empire whatever 
be his right to the 
general estate : as 
would appear from 
two passages fron’ 
the V euas. 


SOD, existin\K 

27. It i^‘Hugplied--If another ordinance of law exist, a special 
i\de for the sake of convenience [must be construed] 
as'^couveying even the same meaning. Theref'^re, 
the first passage citod, which is declaratory of the 
right to succession of the next in order, on failure of 
each preceding extends even to the* whole empire, as 
cMiforming with the texts of Narada and the rest 
before mentioned : and thejatter passage prohibits the equal participa- 
tion of the son of the wife and the r^gst, if aolegitimate son exist, or it 
refers tc/ of the wife an:d the rest unequal in class : otherwise it 
would be yexatious were adverse meanings deduced from each passage. 
But if however tins is admitted [and dii^regarded,] then [we allege] 
thalc by the passage in question, the appropriate shares of the son of 


His objection is 
obviated. The two 
passages are consist- 
ent, and such gene- 
ral position cannot 
be deducted. ^ 
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the wife, the son given and the rest respectively are not forbidden if 
areal legitimate son exist; but the iavesling such son with empire 
is ordained [by that author] *after having previously barred the same 
in resf?ect to those sons, in case of the exist^^nce^of a real legitimate 
son. t 

28. Thus, the son of the wife, the sdn given, and the rest receive 
Conclusion the^share prescribed for them by the general law. 

For grounds for contracting the operation of the 
same are wanting : nor does the particular passage in question obstruct 
itg operation : for that relates to a different sybject. Accordingly, their 
right to inherit is clearly laid down in the preceding passage, — ‘‘ take 
shares of the heritage.’* Nor Can it be said they participate [merely] 
in the estate other than the empire. For the empire also is treated 
on in •the passage in question. The exclusion of the son of the twice- 
married woman and the rest from the empire, although each preceding 
in order may have failed, is in virtue of a distinct provieion in respect 
to them. 


In the *qiidra 
tribe the partition 
for the adopted aon 
ia different. 


20. The mode, however, of partition between 
the son of the wife, the s?>jf given and tlje rest 
and the legitimate son, which has beesi propounded 
in what preceded does not apply to the Cudra 
tribe. • 


in the following texts of Manu and Yajhavalkya 
respectively, a share equal to that of the reai^ legiti- 
mate son is prescribed for the son even by a female 
sliwe of a man of the class in question ; and the co^ 
heirship with the daughter’s son of such son only 
when having no brother is intimated ; ^e equal 
partition of the sou of the wife, the sq^f^iven and 
the rest, with the real legitimate so/ whilst the 
father lives, and their succession tef thf^oiety of the 
sh&re of such son, where the fa^ier ?/ay be dead at 
I the tiiue*of partition, fo]lo;kV a lort;/n. — And other- 
; wise ther« would be a great in^-..>nsistency if, where 
the son of the Vife, the son given, and tile .rest took the fourth of the 
sliare of fhe legitimate sou, the son b}’ a female slave, whose title is 
iiifmiteiy inferior in respect to these, were to take an equal share, the 
legitimate son. •Manu — “ But a son, V)egotten by a man of tht? servile 
class, on his female slave or on the female slave of hi^ nujle slave may, 

e. Thus is the Taw cstab- 


30. Since, 

» 

Ho sbarea equally 
with the legitimate 
a o u during the 
father’s life, and at 
a partition sub'^je- 
quent to the father’s 
death takes tlie 
moiety of the share 
of the legitimate son 
as is intimated* by, 
Manu, * 

Yajhavalkya. 


ly permission^ take a shar.e of the Jieritage. 


ished. Yujfiavalkya ; Even a son, begotten by a Ciidra, on a fCmale 
slave may take a share* by the'father^ choice. But i^‘ ^edather be 
“ dead, the brethren should make him partaker of the moiety of a share ; 
and one who has /lo brothers, may inherit the* whole property, gn ' 
default of daughter's sons.” 
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31. If according to tjiis authority, where there may be no son of 
The term * daugh* there may be a wife and 

ter’a son^’ occurring daughters, the daughler*s son be entitled to share 
^ ® ^ ® ^ ^ (Vitb the son by a female slave] ; the rule *for the 

meWflluS’ve.® succession of the daughter [or other , proper heir] 
would be infringed ; therefore, if any even in the 
series'of heirs down to the daughter e son exist, the son by a female 
slave does^not take the whole estate; but or the contrary shares 
equally with such heir. 


32. Accordingly, text subjoined must be construed as refer- 
ring inereK' to Gildras. A son given being thus 
Otter authorities “adopted, if by any ^ihance, a legitimate son should 
a^n^d ^ support^ t*iie ' born, let them be equal partakers of the father's 
doctrine advanced. “ estate.'** So also in the following text, the equal 
participation of all lawfully begotten Cildras having 
been first propounded, the succession to equal shares, of the other sons 
likewise is subsequently declared by the sentence, (“if there bean 
hundred sons”) occurring therein. “ For a (^ildra is ordained a wife, 
“ of his own class and no other. Those begotten on her shall have 
" equal shares ; if the^ Q be an hundred sons [the same raode'of partition 
“ shall' obtain].”*!" If the sentence iu question be referred to the real 
legitimate son -only, the position contained in it being obtained from 
what preceded, its repetition would be unmeaning. 

3^. The son given, who is a Dvyamushyayana, if both his adoptive 
and natural fatherj? have no other male issue, takes 
/ight by in-' ^he wliole estate [of both] : one adopted, where le’giti- 
heritance o f the mate issue [of the adopted] existed does not partici- 

estate of the adopter]; but a legitimate 
natural father and SOU being born [to the natural father] subsequent to 
adoptive father res- the adoption, [the adopted son] takes h*?ilf of the share 
pectively. '4^ ^ legitimate son. If [however such issue be subse- 

V quently born to the adopter, the adopted son iu 
question] takv's half of the share which is prescribed by law for an 
adopted son, ^clusively related to his adoptive father, (where legiti- 
mate issue mayjbe subsequently born to that person J 


^nnatations, 

31. If ,aco Nfding to ihis authority,] The text of Yajnavalkya provides that the 
son by a female slave who has no brotheos, shall not take the whole estate where th/jre 
may be a daughter’s son. — Thence, it is inferred that the daughter’s son shares with 
him. — It is the object of the author to shew tbit the term ‘ daughter’s son’ is not res- 
trictive in ifs but includus any hdr, enumerated in the senes after the son down 

to the daughter’s son ; viz. the wife, the daughcer, the daughter’s son. 

— ^ 


^ Vriddha Gautama. 


t Mauu 9, 1^9. 
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34. The Pi’avaiAdhyaya declares this — “ Should they have no 
^ . “offspring begotten ^on *their wives, [the adopted 

passa^BciSd. ^ “ son take the whole estate,*' — A text of Ndrada 

“also [declares.] “Let those, being sons to both 
“fathers, pi^sent separately to each, oblations of food and water; 
“they take the half of a share in the estate of the contributor of 
“the seed and owner of the soii:’* It hLs been before* said, that the 
terms contributor of the seed and owner of the soil are illustrative 
severally of the natural and adoptive fathers. 


SECTION VI. 


Exclusion from inheritance, in what cases. 


1. As sons blind, lame, and so forth do not inherit*— and since 


it is ordained that their legitimate son and son of 
the wife only participate in the estate of the paternal 
grandfather; a son given, or other description of son, 
adopted by such persons, have no right to the •estate 
of the paternal grandfather ; but #to maint^ianc^ 
only. For alimony being provided for the wives of 
persons blind and so forth, maintenance for their^ 
adopted sons is inferred a fortiori. 


The adopted '»on 
of a disqualified per- 
son cannot inherit 
in, but takes alimony 
from Jh(5 estate of 
his paternal grand- 
father. 


2. So alscf having previously declared sons blind, l^the and so 
forth not to be heirs, an author adds-A“Of these 
sh^s t^is^*^ author sons legitimate and sons of the yfife, who are 

• “free from defect participate in aghare/ the childless 
“wives of those, [who are t)lind, and so forth] ai'e t,/ be supported 
“if virtuous. Their daughters are to be^ maintaived as long as un- 
** married/' 


J 


% Annotations. , 

1. And since it is ordained *that theif legitimate son, Ac. &c.] Th^fojlowing is 
a text of Yajnavalkya.— “But their sons, whethA* legitifnate, or the* Offspring of tho 
“wife by a kinsman are ontitled to allotments if free from similar defects.” On 
this, the author of the MiHkshar£» thus comments— “ The specific mention of “legitp 
inate“ issue and “offspring of the wife” is intended to forbid Ahe adoption* of other 
sons. ' 
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3, la the same manner — since it is shewn that a son given 

^ ' participates with a real legitimate son born subse- 

Ono adopted, by a quent •to his adoption — a^son adopted, where a 
mate i /sue, an d h^gitkriate SOU exists does not take a share. Accord- 
generally without ingly, an author declares the non-suQcession to a 
doernot^iuhL/t^*^^ share of one adopted without observance of rule 
ap^earrfrmu Mam^ “ Him existing, a son being created, and a son given, 
* “ existing, one being adopted informally ; that estate 

‘'is his only, wl)o is justly master of the father's “wealth” — Manu. 
“He, who adopts a son without observing the rules ordained, should 
“make him the participator of the rites of marriage, not a sharer^ of 
“thp wealth.”* 

4. It is declared by an author in the following text, that a son 

^ 1 f 1 given likewise, who is of a different class does not 

son of r o u t inhei'it. “ If one of a different class, should however 
class inherit as^is '‘in any instance have been adopted as a sou, he 
shewn by (jJaunaka. .should not make him the participator 'of a share. 
“ — This is the doctrine of C^aunaka.” Something to this effect has 
been before declared. f Sufficient has been said. 

Peroration. — Thi:/ treatise, succinctly exhibiting the rules relative 
to the adopt^ed son is excellent, and the heart-delighting preserver of 
law through the serious application of students. Thus is the Dattaka- 
Chandrika, compiled the great preceptor, the fortunate Deyanda- 
Bhatta, completed.:]; 


* This text is not found in the institutes of Manu, v. B. M. Sect. V. § 45. 
t Vide supra Sect. T. ^ 14. 

The printed copy, as well as manuscripts read Kuvci^. As however the author 
avijw ’ himself to be the writer of the Smriti-Chaiidrika, which^ is known as the 
productfcp of Bevanda-liliatta, this name in the translation has been substituftd. 
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A 


SYNOPSIS 

OR 

GENERAL SUMMARY 
OF THE 

HINDU LAW OF ADOPTION^ 


X HI?HindA Law of Adoption may be claa^fied under the follow- 
ing Heads : 


1st. The qualification and right to ^dopt. 

2nd, The qualification and right to be adopted. 

€r3. The form to be observed in adoption and* the elfecfr of its 
omission. 

4th. The effects 5f adoption. 

• * 

5th. Special rules. 

/ 

It should be premised, that in the present age, amongst the vari- 
V D M See-* subsidiary sons* recognized in coi'es of law, ac- 
tion I. § 64, 65. " cording to the authority of writers* confirmed by prac- 
V. D. Ch. Seo- , tice, only those technically denominated, the son given 
tionl. 9. '|(DattakaorDattrima)andsonmade,(Kritrimaor feita) 
anr capable of being afiiliated.f The author of the Dattaka or 
ChandriRi, indeed admits the sejn given alone. In effect however, with- 
out any 'great latitude, a son self-given, g.nd a son rejected, might per- 
haps be included* under the general denomination ofr the. ‘ son made’ 
the Kxitrima or Krita putra (vulgarly^ called ‘ E^arta puffir’) ; and it 
shdhld not be omitted, that ih treatise's of* law, the tenn Dattaka or 
son given is sometimes used to denote an adopj«d son geuejjilly. 


* See these enume^ted in a Note § S3, Sect. I. D. M. * . 

t V. Notes 1. and II. sabjoined | v. Note HI. sublbined. 
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HEAD FIRST. 




The qualification and right to adopt. 


V 


The primary reason for the affiliation of a son, being the Obliga- 
B. M. Section tory necessity of providing for the performance of the 
exequial ivies {aj, celebrated by a son, for his deceased 
father, on which the salvation of a Hindi! is supposed 
to depend, it is necessary that the person proceeding to 
adopt should be destitute of male issue capable of per- 
forming those rites. By the term issue, the son’s son 
and grandson are included. It may be inferred, that 
if such male issue, although existing, were disqualified 
by any legal impediment, (such as loss of caste), from 
performing the rites in question, the affiliation of a son might legally 
take place. 


I. §3. 

B. Qh. 
L§3. 

B. M. 
I. §6. 

B. M. 
I. § 13. 

D. Ch. 
I. §6. 


Section 
Section 
Section 
Section ^ 


B. Ch. Section 
V. I. 


A doubt might be entertained* as to the validity of an adoption, 
by one not being in the order of the ^ Grihf (the 
house-holder cr married man) or by a blind, impotent 
or other person disqualified from inheriting.* The 
more correct opinion, however appears to be, that an adoption by any 
of the persons described would be i^alid : though it seems reasonable, 
that the affiliation of one excluded from inheritance, should confer no 
right of succession on the adopted, of which the adopter is debarred 
\:y law. 


Tru:, same reason which imposes the necessity of adoption on a 
M. I. equally applying to a woma|;l, the latter (at 

^ least such seems the more accurate and prevailing 
doctrine) is incapable in her own right of adoption, -f 
though it is admitted that by his sjjictipnj she may 
affiliate on the part of ht^r husban^ a son who would 
necessarily be filially rekited to himself. Nanda Pan- 
dita denips^ generally the authority /hf a widow to. 
adopt, assigning a reason by no means satisfactory, that the asserrtrof 
her husband 13 impossible: but it is leasonable to admit, consistent 
with ‘practice, w and the opinion of other authors, i^he validity of an 
adoption nwde by ^ widow under the sanction of her husband written 
or formally expressed during his life-time, and perhaps in some places 
undbr that of kinsmen. " * ® 


B. 

§ 16, 29. \ 

B. Ch. Sect. Y. 

§ 7 . V 

D. Ch. Sect. I. 
§24. 

D. M. Sect. I. 
§ 15, et. seq. 


fa) See 4 Moore, I. A. C.a. 100. 

* V. Note IV. subjoined. 

f V. Note V. subjoined. t v. Note VI, subjoined. 
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HEAD SECOND. 

4 ^ 

The qualification and right to be adopted, 
— # — 


The first and fundamental principle is that the pefson proposed 
D M Sect Vt adofited, be one who by a legal marriage with his 

§ 16, et. secj. mother might have been ^he legitimate son of the 
^ .D. Ch. Sect. IT. adopter. By the operation of this rule, a sister’s son 
^ and offspring of otl^er female, whom the adoptei^ could 

not have espoused, and one of a difierent class are excluded from 
adoption. In the present age, marriage with one unequal in class is 
pronibited. 


Nar^da Pandita declares that a woman may not aMliate a brother’s 
son : if his opinion be correct, it might be consistently 
argued, that where a woman is proceeding to adopt 
^ with the sanction of her husband or kindred, she must 
not select generally one with w^hose father slft^could not have* legally 
married. • 


D. M. Sect. II. 
§ 33, 34. 


It is aq obvious inference, that "the person selected should bo 
Sect 11 exempt from any disqualification, which might prevent 


§ 11, 12. et seq. 

D.iq. Sect. II. 
S 28| 37. 

D, Chi. Sect. I. 
§ 20. 

Mitakshara.f 

DvaitaNirnaya. 

• 


him fulfilling ^he purpose of the adoption. • It has 
been intimated by writers on law,*^that pro:!^mity,of 
kindred ought to determine the choice of an adopted 
son. But though Nanda Pandita extends this prir- 
cipl« with elaborate minuteness, it cannot be regm'^ed 
as a rigid maxim of Jawf vitiating the adop'ifm of 
a rerfiote, wl\ere a near kinsman, or of a stranger, whera^i relative 
may exist, ^e right however of a whole brotber’j^^son to be 
adopted in preference to any other person, where ni^lega^ impediment 
may obtain, ^eems to be generally admitted, and may b.e regarded as a 
received rule law* 

• 

An only cannot Income •an absolutely adopted son (Sudha- 
^ jy * Dattaka,) bathe may te^ifiiliated as a Dvyamushyd- 
^ ‘ ’ yana or son of two fathers. Ifi this case, the reason of 

D. Cl\j Sect. I. the prohibirfon, viz., extinction of lineage to the 
Sect III • father would •not apply. only son of a 

117] ' * whole brother accordingly, if rg) ot*her J^ephew exist 

I). M. Sect. II. for selection rnusl be adopted by his uncle, requiring 
Ch Sect I issue and is son of two fathers. The same person 

j 28 . cannot *be adopted by^ more# than one iijilv^dual, ex- 


* Vaaishtha, qaunaka, &c. 

f Trans, on Inh. Chap. I. Sect, XI. § 80. t Note Vll. subjoined. 
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B. fl. Sect. I. cept in the ^ase of one nephew by several uncles, the 
^ n* M <5 whole brothers oi his natural father. It may however 

§ 44 ! ^ inferred, that a legal impediment would exist to 

the affiliation by an uncle of a nephew, whom his 
father had given away in adoption as a ‘ Sudha-Dattaka,' who retains 
no filial relation to his natural father. 


I 9. et seq. 

D. Ch. Sect. I. 
I 7, 31.(32. 


To render the adoption valid and complete, it is necessary that 
D M Sect IV person adopted should assent, or being a minor, 

be given by a competent party.* On the subject of 
the legal ability to give a son in adoption, some diffi 
culty exists in extracting a consistent doctrine.f The 
more correct opiniou appears to be — 1st. That, the father may give 
away his minor son without the assent of the mother, though it is 
more laudable that he should consult her wishes. — 2d. That the 
mother generally is incapable of such gift while the father lives. — 
3d. That she however on her husband s death may give in adoption 
her minor son, and even during the life of that person in case of 
urgent distress and necessity. A man who had permanently emigrat- 
ed entered a religious order or become an outcaste, being civilly dead 
would be regarded as virtually deceased. 


Discrepancy of doctrine amongst some writers, and the silence 
of others have left doubtful the determination of these ^juestions ; — 
1st. Whether the adoption of one, who has attained any particular 
age is barred ; — 2d. Whether the performance, in the family of the 
natural /ather of iny, and what particular initiatory rites constitutes 
an insuperable objection to being adopted. 

On the subject of these questions, a passage attributed to the 
Klalika pui4na, (the authenticity and meaning of which r.re contested) 
is usually cited. J According to Jagannatha, the compiler of the 
Digest, this constitutes an absolute prohibition against any adoption 
whatsoever, if o»e, whose age exceeds five years, or on whom, the 
initiatory rite* of tonsure may have been performed in the family 
of his natural father.§ And, in a case(( in which the adoption of one 
older than five years was contended to be illegal, on the opinion of 
its Pandits, — declaring according to the Hindu law, as received in 
Bengal, the adoption of such person to be legal, provided the initiato-y 
rites (sanskard) in the family of the i atural father have not been 
and in that of the adopter be performed — the Sadr Diwani 
Ad^lat appears to have determined the following points, as appli- 
cable to Be.igal, where, it should be observed, the Dattaka form of 


* T. Noije subjoined. f v. Note IX. 

t V. B. M. Sect. IV. § 22 ; ct. B. Ch. Sect. II. § 25. 

S V. Bigesl Ch. IV. Sect. Vlll. 

. |v. Printed reports on select cases.— Kenit Naraen versus Mt. Bhobiocsrea.— 

Cause *22 of 189:;. 
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adoption chiefly, if not solely, prevails* — l«t. That adoption is re?itrict- 
ed to no particular age. — 2d. Thaif, one Jlnitiated in tonsure in the 
name and family of »his natural father,. Is incapable of adoption.-— 
3d. •That the age of the person selected for adoption must be such 
as to admit of the ceremony of tonsure being performed in the adopter’s 
name and family. i 

The limitation pf adoption to any particular ago is thus over- 
ruled : but without presuming to question as applicable to Bengal 
the accuracy of the other two points of law resulting from the 
decision referred to, there is no impropriety in expressing a doubt, 
whether they can be received as constituting a general rule univer- 
sally decisive on the questidns wlflch they regard. — Ist. Such rule 
would be at variance with the doctrines of the Dattaka Mimdnsd, 
and fDattaka Chandrikd, as detailed in a note subjoined — 2d. The 
authenticity of the passage, attributed to the Kalika-purana, on which 
the opinion of Jagannatha and the Pandits of the Sadr Diwani is 
founded 'is justly denied, and it is interpreted as admitting the 
adoption ot one, although initiated in tonsure by his natural father. — 
3d. The received definition of the Kritrima son, and particularly the 
mode of affiliation^ current in the Maithila coviftry, obviously fefer to 
one of years somewhat mature, who, if not necessarily, .would* mostly 
be initiated in tonsure by his natural father; and the adoption of such 
person is certainly justified by practice obtaining in some parts of 
Indiji. • 

The difficulty, or rather iiupossibility of defining any unvarying 
principles, universally decisive on the questions refA*red to is^bvions. 
The most general and consistent rule which presents itself is this.§ — 
Any person, on whom the adopter may legally perform the Upanayana 
rite II is capable of b^ing affiliated as a Dattaka son : while one, so 
qualijed may^ be lawfully adopted as a Krilrima son. 

• 

HEAD THIRD. 


The j[orhi to he observed adoption, and the efects 
of its omission. 

Regarding the mode of^ adoption, a text of Vasishtba is most 
v. 1>. M. Sect, •usually cited. This enjoins, that the party proceeding 
V. § 31. * to adopt should previously givn notice Jp the ruling 

^ * V. Note X. subjoined. t v.- J^ote XI. 

t See that propounded by*Rudra DSira in I^ote XVJ. 

J V. Note XII. subjoined. 

j For the rules, for perforjaing the rite of ITpanayana; consult l5. Ch. Not i to' 
Seot, II. S 31 ; and for thft designation and order of the different initiatory* ritet, see 
B. M. Note to Sect. IV. S 23. . * • 
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M' Seot. V. power (Rajd), and after having invited kinsmen, should 
p. Cn. Sect. II. complete the adoption by, the observance of the pfe-* 
scribed solemnities, a burnt sacrifice arid recitation of the prescribed 
prayers. The forms pfropcftinded at greater length by (^aunaka, Viiddha 
Gautama, Baudhayana and other primitive writers, essentially conform 
with this of Vasishtha. The* former provide for the attendance of 
Brahmapas, and an officiating priest, to demand the son to be given. 

c t 

The expression has been explained by commentators to 

^ signify the chief of the town or village. They seem 

10* * however agreed,* that, the notice enjoined, and the 

r invitation of kinsmen are no legal essentials to the 

validity of the adoption being mereiy intended to give greater publicity 
to the act, and to obviate litigation and doubt regarding the right of 
succession. 


The form p^-opounded by Vasishtha; and more particularly those 
by the other holy writers, in pursuance of the works of“ eminent 
authors, may be correctly regarded, as referring exclusively to the sou 
given ;f the adoption of a Kritriina son being held to be valid, Muthout 
the observance of any narticular form or solemnities ^ 


D. M. Sect. V. 
§ 45 & 46. 

D. Ch. Sect. 
II. § 17. 

D. Ch. Sect. 
VL§3. 


Should a sou be adopted without the observance 
of prescribed form, his filial relation would not be 
established, but he would be entitled to assets sufficient 
to defray the expense of his marriage. 


The Dattaka 'adopted son, except perhaps in the case of a nephew 
T). M. Sect affiliated by an uncle must be initiated in certain rites 
1\. 1 22. 6t. Beq. in the name and family of his adoptive father, and the 
TT Kritriraa son, in some instances hiay, but in all, need 

. § e . seq. necess&rily be so initiated :§ The q^aestion as to 

the particular rites required has already been discussed under the 
preceding h^d. 


HEAD FOURTH. 


'The effects of adaption. 


The legally adopted Dattaka oy son given in All cases is, and the 
D H s t or soli made in Aoihe instances may he, 

D. Ch, iiivested with every fibal right in Respect to his adoptive 

father, of whoo family he becomes a member. || 

’ ♦ V. Note Xlil. ' t V. Note XIV. t v. Notea'XV &XVI. 

i V. N 9 tt KVII. 11 V. Note XVIII. 
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The Dattaka adopted son ceases to hjive any claim to the faiaily 
D. M. Sect VI estate ; ayd is incaJ^ame of performing the funeral 
§6. 7. rites oi his natural father, .except^ where affilij^ted as a 

D. (Jh- Sect. Dvydmushyayana, or son of twn fathers. This rule 
II. § 18. 19. ^ would not apply to the Kritrima adopted son, who 
would be necessarily the son of two fathers,* unless, (if such case could 
occur), where wholly uninitiated in the family of his natural fapily. 


The adopted son cannot marry any kinswoman related to his father 
and mother within the prohibited number of degrees 
as his consanguineal relaticr^ endures : nor the son of 
two fathers marry in the general family of either* 


DM. Sect. VI 
y 0 & 47. 


The adopted son not only inherits of his adoptive father, but 
D Ch Sect, likewise lineally and collaterallyf of the near and 
IV. § 2. et. seg. distant kinsmen of that person. He likewise represents 
D, M. Sect, VI. the real legitimate son, in relationship k) his a,dopt^0 
§ 60.61.62., mother, whose ancestor are his maternal grandsires. 
The rule however now suggested, would not apply to the Kritrima 
son as usually adopted in the Maithila country. J 


HEAD FIFTH. 

»... 

Special Rules. 

Firstly. — Regarding the Dvydmushydyaria. 


The adop^ted son may retain filial relation to his nature 1*^ ‘lather, 
D M Sect VI which case, he is called a Dvy^mushj^yina or son 
§ 41 . et seq. of two fathers. This double filial relation proceeds 

n. Ch. Sect. II. from a special agreement, between flie adoptive and 
§36et8eq. • natural father, at the time of adoption, or may exist 

without such agreement; a^most]}^ if not olways* in the case of the 
Kritrima adopted ^on, who ig not ajienated by his natural father. In 
the first case, stf|h son is denominated a complete (nitya) in the second 
an incomplete (anitya) Dvy^mushydyana. * * 

• • • 

Th^ adopted son, who is son of two fathers, inherit^ the esti^Jte and 
performs the obsequies df both fathers.but^the relation 
D. M, Sect. I. issue (except^in the case of the Krittkna son, as 

usually affiliated in the Maitiiila country,)* obtains exclusively tp the 
family of the adoptive father. 


^ V. Note XIX. 


t V. Note XX. 


t V. Note X5CI. 

42, 
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Secondly.’-^Regardmj the succession of the adopted son. 

Thirdly. — Regarding the succession of co-existent legitimate 
and adopted sons. 

Where, subsequent to an adoption legally made, a legitimate son is 
born to the adopter, the adopted son, at a division of 
heritage with such son, receives a quarter share* ac- 
^ d! M. Sect. X. cording to the Dattaka-Chandrikd. A distinction 
1 1. ^ however obtains in the case of the Dvydmushydyana — 

D. Cli. Scot. V. jpiom an 3 bscure part of that work,’ it would appear 
^ ' ! to be the doctrine of its author, that such son, would 

only take half the share, to vvhich the son absolutely adopted, 
would be entitled, in participating with a legitimate son, subsequently 
born. On the same principles, this author appears to provide that, 
where legitimate issue is subsequently born to the natural father, the 
DvydrnushyayEtna only takes in the estate of such father, the half of 
the share of a legitimate son. 


TLLTTSTRATIVZ NOTES REFERRED TO iN THE 
PRECEDING SYNOPSIS. 

NOTE I. 


Only those technically denominated, the son given, (p, S23)]. 
On the subject of sons, to be affiliated in the present age, the two 
texts of law quoted in D. Ch. Sect. I, § 9, are usually cited. The term 
^ 80 . given,' occurring in ^ the latter, is explained in the Vyavahara- 
Madhavaf and other works, as likewise denoting the ^ son made’ — 
The Putrr*a-putra does not appear to be regarded as a subsidiary 
son,J and ifc is not unreasonable to infer, that the affiliation of such 
son, would be va^id in the present age. The term ^ aurasa’ or ' legiti- 
mate son,' occurring in the text noticed, might consistently be con- 
strued as also indicatory of the ^ Putrika putva.' This term is used 
to denote a daughter, appointed to be a son, the one appointed to 
raise up issue, and the son of either. Yajnavalk 'a declares the 
Putrikd-putra to be equal to the real legitimate son,§ and Manu 
pounds that there is no difference between a son and an appointed 
daughter, and a son's son, and the son of such daughter.|| Further; 


^ V. Note .X-A.II, Bub joined. 

f A commentary on Parasara current, in Western and Northern India, 
t Sec*, n Ch. Sect. I. § 8. 

S 2,. 120. ciied in Trans, of Mil on Inh. Ch. I. Sect. XI. 

1 9, 130; 133. 
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an equal division of the heritage is ordained between the Putrikd- 
putra, and# a real legitimate son 8ijbs\fuently born. It shoulft be 
observed howevei', that Jilnuta-Vahana denies that a daughter, ap- 
point, ed to raise issue, *can acquire any superior tight, unlesif she bear 
or be likely to bear a son.* 


^rOTE IP 

The ‘ son given' "(Dattaka or Dattrima) and * son rnalie' (Kritrima 
or Krita) (p. 323)]. For the description of the ‘son given’ by Mann, 
see D. Ch. Sect. I. § 12. The same author thus describes the son 
40Qade. — “He is considered as a son made, *whom a man takes as his 
“own son, the boj^ being equal in flass, endowed with filial vtrtues, 
“ acquainted with the merit of performing obsequies to his father, 
“and the sin of omitting them.” — Vijnane9vara in the Mitdkshara 
and •Visve9wara in the Madana-parijd.ta intimate, that the son made 
should be an orphan.-f 

NOTE III. 

A son self-given, and a son rejected (p. 323)]. These are describ- 
ed by MaAu (v. Translation by Sir William J^rues, Ch. IX, verse 167> 
et seq.) The author of the MitakshaiA and other writerqprovicfed that 
these sons should be of the same tribe. 

• 

NOTE IV. 

A doubt might be entertaimd (p. 324)]. The expression ‘^aputra/ 
— destitute of male issue, occurring in the texts ^f Manu ^ited^as 
authorities for adoption is explained as intending, r-one whose son 
may have died, and one to whom no son may have been born.J 
The first explanation obviously, and the second by implication 
be cqnstruedt as solely referring to the* ‘ Grihf or married man. 
Again, Medhat^thi declare.s that the scriptural precept enjoining the 
production of* a sou must jK^sitively in some way be fulfilled by a 
person of the descri{)tion noticed. § These howe^4er do not appear 
sufficient gi'tninds tj> pronounce the illegality of an adoption made, 
generally by a^ruan who ^lay not have inairied^a) or still less, one 
whose wife ma}* have died. In fact, the* passage in question of 
Medhatifhi mdf be regarded as merely eyijoining the more obligatory 
n^essity for k married man, having no* male issue to adopt a son. 
Jagauniiha, in the Vivada-iihanganiava or* Digest, translated by 


^ Consult generally Trans, of D&.ya-bhag», Ch. X ; of MlJ^on Inh. Cli. L 
Sect. XI. 

• f V. Trans, of Mit. on Inh. Ch.* I, Sect. XI. § 17* et note. 

J V. D. M. Sect. I, § 3, 4, «0, and D.Ch, Sect. I. § 3, 4. 

§ See D. M, Sect I. § CO. 


(a) See 1 Mori. Dig, 16. 
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Mr. Colebrooke expressly rejects as erroneous the doctrine which 
wouid restrict adoption to a "uan in the order of the Grihi> It may 
be observed that as marriage is one of the last of the perfective rights, 
necessary to complete the regeneration of ^ the twice-born/ celibacy 
is scarcely known amongst the Hindis. The individuals excluded 
from inheritance are, “ the impotent person, the outcast and his issue, 
one lame, a madman, an idioi, a blind man, a person afflicted with an 
incurable disease, and others similarly disqualified.” The admissi- 
bility of a doubt as to the legality of an adoption by such persons 
is suggested with reference to a passage in the Mitakshard, which 
declares, that the specific mention of * the ligitimate son’ and ‘ son of 
the wife* in a text of Yfijnavalkya, providing for the inheritance of 
such sons of disqualified persons, is intended to forbid the adoption by 
them of other sons.f The author of the Dattaka Chandrika likewise, 
arguing from the same or a parallel text that an adopted son is not 
ordained for disqualified persons, excludes such son of those persons 
from succeeding to the estate of the paternal grandfather.^ In the 
absence, however, of other authorities, those alluded to can hardly be 
admitted as sufficient to establish a general rule vitiating in toto, the 
adoption by one excluded from inheritance. In fact, the author of the 
Dattaka Chandrika, without advancii^g such position, merely denies the 
right of one so adopLi to inherit of his adoptive grandfather, and 
perhaps no more was intended by the author of the Mitakshara. 

NOTE V. 

Is Incapable in her own right of adoption (p. 325)]. This position 
may be questioned, and does not appear to be a generally received rule. 
In the tract of country denominated Maithila, a custom prevails of 
the adoption by a widow of a Kritrima son, for the performance of 
her Sapindikarana, or right of association with departed ancestors, the 
obsex'^ance of which, on the eleventh day from her decease, exempts 
the other relatives who are unable to celebrate such ceremony from 
observing in her honour, (as they otherwise would have to do,) twelve 
monthly funeral repasts. The practice is perhaps founded on, or justi- 
fied by, the following passage from the Dvaita-iiirnaya of Vdchaspati* 
mi9ra, an author of paramount authority in the • Mai^iila* country — 
‘‘Its purpose is, for the man, that he may be excluded from the hell 
“ denominated ‘ put for the woma'i, that some one mav exist, capable 
“of performing her rite of Sapindana or association with departed 
“ ancestors. Should individuals, capable of promoting these objects exist;, 
“ a son must not be adopted. Accordingly, from the resemblance to the 
“ condition of being parents of male issue ; where, the son of a whole 
“brother mey e::ist, by a man, other persons, — and where the son of 
a rival wife may exisc, hy a female sons made, and so forth, must not 


# V. Digest, Ohap, IV. Sect. VJI7 

t V. Trara. of Mit, onlnh. Ck, II, Soct. X. J 11. | D. Ck. Sect. VI. 
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be affiliated. To this doctrine conform Asnhaya^ Udaya-k^»ra, Lhe 
“ Kalpataru^ the Parijata, the Uatn^taV fi'»'d other works/' This 
passage sufficiently explains, Vhy the custom in question is restricted 
to widows. A husband is capable of peribrmin^ the Sapinclana, or 
Sapindi-karana, (for the terms are synonimous) for hi§ deceased wife. 
On the same princi\)le should the husband leave an adoptive son who 
would necessarily be filially relf^ted to his wife, the widow could not 
adopt a peculiar son for herself. The son affiliated by a wi(Jow/accord- 
ing to the custom noticed, is not regarded as related in any way to her 
husband, and merely succeeds to her exclusive property. 

NOTE VI. 

Though it is admitted hy his sanction, she may affiliate on the 
part of her husband (p. 324)]. On the subject of the adoption by a 
womaiq this portion of a passage from Vasishtha is usually cited. Let 
not a woman either give or accept a son unless with th^ assent of her 
husband." Vachaspati-mi^ra, in another work, the Craddlia-Chinta- 
mani, maintains that the clause, “unless with the assent of her hus- 
band/' refers only to the gift, and not the adoption of a son, a woman, 
as well as a Ciidra, from their inability to perlonu the sacrifice included 
in the prescribed ceremony, being both incapable v>f adopting a D^jittaka 
. or son given. In this opinion he is supported by Rrdra-dara, the 
author of the Sudhi-Viveka, a work also current in Maithila. Both 
authors have perhaps, from their silencef left it doubtful, whether they 
allow*the adoption of a Kritrimason, (at which no sacrifice is perform- 
ed,) through the delegated agency of a wife or not : It would however 
be difficult to shew that such ad?)ption were at variance with their 
express doctrines. — “ This objection (says Mr. Colebrooke, in allusion 
“ to the opinion of Vachaspati-mi 9 ra, just mentioned) may be obviated 
“ by admitting a subs|/itute for the performance of that ceremony : and 
“accordingly adoption by a woman, under authority from her husband, 
“ is allowed by writers of the other schools of law : Nanda Tandita, 
“ however in iy» treatise on Adoption, restricts this to the case of a 
“ woman, whose husband is living, sir»ce a widow can not, he observes, 
“ have her husband's sanction to the acceptance of •a son. On the 
“ other hand, B41am-b4)atta,* contends that a woman’s right of adopt- 
“ ing, as well as of giving a sou is common to tRe widow and the 
“ wife. This is. likewise the ^opiinoy of the author of the Yyavabava- 
“ MayAkba; butj while he admits that a widow may adopt a son with- 
her husband's previous authority, he requires that she should 
. “ have th6 express sanction o^ his kindred. Writers of the Gaura 
“ school,* on the^ contrary insist on a formal permission froin the 
“husband declared in his life-time." 'It may be aade^ that the 
author of the Viramitrodaya concurs in the opinidti of the^V^j^avab^ra- 
Mayfikha just noticed. Of these worfll^, th^former is more particujarly 


A commentator oit the Mit^kahar^. 
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current at Benares, and the latter among the Marahattas.* * * § Nanda 
PaAdita has not omitted to disallow the ability of kinsmen 

to authorize a widow to adopt.f ' 

NOTE VIX 

A^i only smi 325)]. ' Nanda J^indita and the author of the 
Dattaka Cbaiidrik4, extend the prohibition to one of two brotliers, 
and the aulhor of the IMitaksharu forbids the gift of the elder of 
manyd 

NOTE vrii. 

t 

Should assent or (being a' minor) he given hy a competent party 
(p, 32G)]. The necessity of the assent of the object of a Kritrima 
adoption, to which the only parties are the adopter and adopted is 
obvious: audit would be higldy unreasonable, could parents affect 
the rights of their adult son, by giving him away against his consent. 
Texts of law indeed are not wanting, prohibitiiig generally the 
gift of a son against his will : but it seems a correct construction, that 
such texts merely refer to the adult son. A minor legally cau have 
no will. 


NOTE IX. 

Some dificulty exists in extracting a consistent doctrine (p. 
326)].^., Balairi-bhatta,§ and other authors seem to imply the necessity 
of the assent of the mother if alive and ca))able to the gift by the 
fathers and Jagannatlia in the Digest, while he admits the validity of 
the adoption intimates tlie ability of a son given without the assent 
of his mother, to perform her funeral ritjjs. Nanda Pandita,|| 
Vijnane9vara,1[ Vachaspati-mi 9 ra, Rudra-dhara, Chan de^ vara and 
otliers, who admit the legality of the adoption of a son given without 
the assent of the mothe?- by the father, seem to restrict the independ- 
ent gift by a woman of her son to the case of the widow ; and on 
the other hand, -the author of the Dattaka Chandrika includes the 
cases wherein the husband may have emigrated or ^entered a religi- 
ous order ; and Balam-bhatta provides, tlvit the wife may give away 
her son without the consent of her husband, if the^distress be urgent. 
A provision to this effect certainly appears consistent^ and reasonable. 
In any case in which a question might arise, it would natur^'^^y 
rest with the court, assisted by Pan^jts to determine what special 


* Mr. Co^brooke in bis Preface to the^Paya-bhiga, &c. 

f D. M. Sect. I. §18. 

X V. Trans, on Inh. Ch. 1. Sect. XI. § 12. 

§ Trans.' M it. on Ink. No^e to CT, I. Sect. XI. § 9. 

II D, M.rBect. IV. § 12. •! Trans, of Mit. cn Inh. Ch, 1. Sect, XI, § 9. 
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circumstances of distress or necessity wot^ld justify or validate the ffift 
of her son Ly a mother without the» facer's consent. It may \^th 
some reason be inferred^ that one adopted ‘as a son given, under an 
invalid gift, who voluntarily remained as sbn»to ilis adopter, might be 
regarded as a Kritrima son. 


NOTE X. 

Chiefly^ if not solely 'prevails (p. 327)]. In a Note on Chap. 10. 
Sect. X of the Digest, Mr. Colebrooke observes, that in Gaura or 
Bengal and most countries, other than Maitliila sons are only adopted 
in the Dattaka form. The prevalence however of such practice should 
not vitiate a Kritrima adoption, unKss indeed it appeared such fhode 
were expressly prohibited by works on law of paramount local 
authority. 


NOTE XI. 

The ^doctrines of the Dattaka- Mimansci and Dattaka-ChandrikA 
(p. 327)]. The following appears to be that of Nanda Pandita, from 
his elaborate and intricate gloss on the passage referred to, which is 
attributed to the KAUka-purana.* The rnos^ . pi'eferable object for 
adoption is a child wholly uninitiated : his iilial relation proceeds 
from the performance by the adopter of initiatory rites. Next in 
rank to him is one initiated as far tonsure exclusive, for the 
performance of which, the period from the third to the fifth year is 
prescribed. Inferior as an object of adoption, is one, whose ^nsure 
has been performed by his natuml father, who, provided he be under 
six years of age may be adopted, and acquires filial relation *10 the 
adopter on the performance by that person of the diflferent initiatory" 
rites preceded by a sacrifice for male issue (putreshti). Such son, 
from his having been initiated in tonsure and other rites in both 
famibes is a Dvyamushyayana, or son two fathers. It is to be 
observed, that'Nanda Pandita, in the abstruse gloss noticed, seems to 
have betrayed himself into an inconsistency. According to his ex- 
planation, if the boy proposed to be adopted have not been initiated 
in the rite of tonsure by his natural father, he cannot be adopted 
after having attained his fi^b year : if liowever, h^ has been so initiat- 
ed, he may be affiliated, (provided he be untier six 3 ^ears of age,) a 
sacrifice and so. forth being* observed ag already noticed. The sub- 
joined appears to be the substance of tho' doctrine in the Dattaka- 
Chandr>lia, resulting from tho^nost abstruse part of the work."|* 1st. 
The metet preferable object fcfr adoption is one, for whose upanayana 
rite, the prescAbed principal season has not elapseft : the {Jievious 
rites performed by the natural father are not be* ren^jved. Such 
sop becomes filially related, by tho^mere performance of the rite in 
question, — 2d. Inferior as an object of adoption is one for th'e per- 


V. D. M. Sect. IV. §*22 and 54, 


i V. I>, Ch. Sect. If § 20 and g3. 
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formance of the upanayana rite, on whom the principal season has 
elapsed. In the case of simi adoption, the sacrifice for male issue 
must be observed, and the rites of tonsure and the rest be performed 
by the adopter on th^ adopted. 

NOTE XII. 

f 

Thb most general and consistent rule whi^ch presents itself (p. 
827)]. This is stated with reference to a text of Vasishtha, and the 
supposed doctrine of the Dattaka-Chandrika detailed in the preced- 
ing note and founded that text. This intimates, that the son 
given by initiation in the rite of upanayana, in the family of the 
adopter becomes a member of thr.t family. Supposing the rule sug- 
gested to be accurate, it would remain to be determined, what circum- 
stances would constitute a disqualification to the performance by the 
adopter of the rite in question on the adopted. The author of the 
Dattaka-Chandrika has left it doubtful, whether in his opinion, the 
celebration of that rite by the natural father would be an in‘superable 
bar to its re-performance by the adopter, and hence to adoption : or, 
in the same manner, as the rite of tonsure, it might be renewed by 
the adopter in his own family. Another question wou,ld likewise 
arise, whether, even after the expiration of the secondary season for 
the celebration of the rite in question, as provided in the case of the 
natural father, the adopter by observing certain penances might not 
derive ability to perform the rite in question. A determination of 
these points in the present compilation could not without presump- 
tion attempted. It may however be remarked, that it appears 
more reasonable to suppose, that the celebration in the family of his 
father, of so important a rite as the upanayana, or the expiration of 
the secondary period prescribed for the performance of that ceremony, 
should constitute an impediment to the adoption of a son given by 
precluding the capability <;>£ the rite referred to, being celebrated in 
the family and name of the adopter. ^ * 

, NOTE XIII. 

They seem however agreed (p. 328)]. ‘'The representation to 
the king, and invitation of kinsmen, artf'for the seke of attestation, 
“ and removing doubts as to the right of inheritance and not intended 
** as any legal essential,” (RudVa-dhdra in the Sudhi-viv)ka). * Having 
** convened kinsmen’ — This is for the sake of the succession of th§ 
** adopted son (dattaka).” — Vcichaspati-inifra in the (^raddha-Ohinti- 
mani.— r^So also da the Vivada-Ratna-kdra of Chande^v-ara. 


NOTL XIV. 

As referring exclusively to the son given {ip, 328)]. In the forms 
propoundea by ^aunakh and the rest, allusion is made in express 
terms to the son given ; and that prescribed by - Vasishtha is directed 
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after advertence to the sons given b<pi^ht and deserted. Njnda 
Pa^c^ita insists, that these forms reff^r t^Hhe other adopted sons as 
well as the son given ;* and ‘the general application of the latter form 
is intimated in the MitaksharA^ The author i)f the Sudhi-viveka 
however, as 'well as those of the ^rdddha-Chintamani and Vivada- 
RatnaJdra introduce the form proponrjded by Vasishtha under the 
head of the son given^ as merely applicable to that del^cription of son 
and B^lam-bhatta commenting on the passage of the , Mitakshard 
referred to in the case of a Kritrima adoption, excepts the sacrifice or 
burnt offering directed in the text of Vasishtha. It has been intimated, 
that the other parts are no legally essential portions of the form pro- 
pounded by the author in question. 

NOTE XV. 

I he adoption of a Kritrima son being, <tc. (p. 328)]. The adoption 
of a Kritrima son is chiefly prevalent in the Maithila country ; and is 
rarely pr?*ctised in other parts of India. — “ The practice (says Mr. 
Colebrooke) of adopting sons given b}^ their parents, was there 
abolished by (^ri-Datta and Pratihasta, although the latter had been 
" himself adopted in that maimer. Their motive was, lest a child 
already registered in one family, being again registered in another, 
** a conrusion of families and names should thence ensue. A son adopted 
in the form so briefly noticed in the present section, does not lose 
'' his claim to Jiis own family, nor assume the surname of his adoptive 
father : he merely performs obsequies and takes the inheritance.”;^ 
The translator is informed that (^ri-Datta and Pratihasta hwe not 
abolished the practice noticed in* their written works. A case of the 
nature alluded to had occurred : in consequence, a general assembly 
of Brahmans was held, at which the celebrated Pandits mentioned 
presided, and it was there agreed, that for the future the practice of 
the Dattaka adoption should be discontinued. But though this mode 
of adoption does not accordingly now prevail in the Maithila country, 
unforbidden aal^t is by Vachaspati-mi^ra, and the best writers thei'e 
current, it is not to be inferred, that if in any case preferred, such 
mode of affiliation would be illegal. 

NOTE XVI. 

Valid witlyout the observance of any particular form (p. 328)]. 
Ip treating on tflo Kritrima 8on,Iludra-dhdra in the Sudhi-viveka adds. 
— The fmm to be observed is i-his. At an auspicious time, the adop- 
“ ter of *a son having bathedf addressing the person to be adopted 
“ who has also Cathed, and to whom he has given ^some acceptable 
“ chattel, says, “ Be my son.” He replies. “ I am becoma.your son. 


* See D. M. Sect. V. | 41, 60, &c. , . 

t See Trane, of Mit. on Inh Chap. I. Sect. XI. § 15. 
t Note to Chap. IV. Sect. X of the Digest. 
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some chattel ta him, rises merely from castom. It is nM 
necessary to the adoption. The assent of both parties is the only 
requisite ; and a set form of speech is not essential.*' 

NOTE XVII. 

Tl^e Kritrima son in some instavees may, but in all need not, Sc. 
(p. 328)], It would appear that the Kritrima son as usually affiliated 
in the Maithila country is not initiated in any rites in the family of 
bis adopter. That in some cjises, such rites, mii^ht be leojally perform- 
ed by the adopter may however be inferred.— Ist. In the dubious 
passage of the Kdlika-purana, the performance of initiatory rites in 
the family of the adopter is declared to be necessary in the case of all 
adopted sons. — 2d. If the complete induction of the adopted son, into 
the family of the adopter, be contemplated, the necessity of the observ- 
ance of those rites, should apply as much to the one adoption as the 
other. Important distinctions would probably obtain, between 
Kritrima sons, who liad or had not been initiated in the family of 
their adoptive fathers, as will be presently noticed. 

NOTE XVIIL 

The Kriirima in some instances may he invested with every filial 
fight (p. 328)]. Consult the precedirjg two notes. The Kritrima 
sou, as usually affiliated in the Maithila country would indeed take 
the estate of his adoptive father, but continues a member of the family 
of his natural /ather, and is not r::garded as prolonging the line of 
his adopter. 


NOTE XIX. 

This rule would not<ipply to the Kritrima adopts son, (p. 
329)], In respect to this rule, it may be first observed, that 
bha^ta provides generally, that the given son is competent to inherit 
the estate, and p^eiform the obsequies of his natural father, should he 
have no other male i.ssue.* The rule in question is founded on a text 
of Manu,*h in wl\ich the son given only is mei»tioned. In the 
Mitakshaii, it is incidentally stated that the meLtion of the given 
son in this text, is intended for any adopted son; bu^ it by no means 
appears that, this is a generally received exposition and could only 
hold in certain cases, (if any such might occur,) where the adopted 
son, were an orphan, or tacitly relinquished by Ins parents, a. id solely 
and exclusively initiated in toe name and family of the adopter. It 
would cerU.inl^ be inconsistent with the principles of Hindu law, 
could the filial relation toward^’ *,he father, without any act on his 


* V. Trans, of Mit, on Ink. Note to Ch. I, Sect. XI. § 32. 
h Cited ilk D. M. Sect. VL § 6. 
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piftrt) be divested from the son. In the caa® of the Kritirima adopted 
sow, as usually affiliated in Maithila, i\|[Aibt as to his retaiiiiiDg ihla’- 
tio© to the family of his nat&ral father can exist. 

NOTE XX. 

But Ulcetvise lineally and collaterally (p, 329)], This position, 
obviously resulting from adoption is supported by tlie Mit^]cshara*. 
A doubt indeed with Reference to passages in the Dattaha-Mimans^f 
and Dattaka-Chandrik^J may be entertained, as to the accuracy of 
this position, as a general and unrestricted rule. It however appears, 
more reasonable, to construe those passages, ^as well as authorities, — ou 
which they are founded, and which declare the relation of the adapted 
sou as Sapinda, in the family of the . adopter, to extend to three 
degrees only, — as referring merely to the oblation of the funeral cake, 
impuHty on occasions of deaths and births, and disability of marriage 
iu the family of the adopter. This iu fact is intimated by Nanda 
Pai)dita.§^ • 

NOTE XXL 

Would not apply to the Kritrima son*as usually ^ (p. 329)]. 
in the Dvaita Nirnaya, Vachaspati-rnisra declares, tha^t no relation 
obtains between the Kritrima adopted son and the father of the 
adopter. Frpni which it is to be inferred, that such adopted son 
could not iiiherit of that person, and a fortiori from the collateral kins- 
man of the adopter. The same inference in fact results frpm the 
circumstance of the Kritrima soh in question, not being considered as 
a rrfember of his adopter's family. It may howe>?er be co\» eluded, 
that where the adopter might die in famiiy-co-pavcenery with his 
father and brethren, Jiis Kritrima son would be entitled to receive on 
division his share. 


NOTE XXIL 

Receive^a quarter shave (p. 330)]. This rule irf founded on texts 
of Vasishtha a»d Kdtyayana.|j The latter of which however is vari- 
ously read. ‘A^iird part> is substituted by sonie for the more pre- 
valent reading ‘ a fourth p^rt tiie difference being adjusted with 
reference to tl^ qualities of the claimants. It is not easy to determine 
least satisfactorily the exact right cohfen;ed on the adopted son 
by thejexpression, ‘ chaturth^i^a (a tourth part or quarter share). If 

• .. I ? 


* v^ Trans, on Inh. Sect. XL §*^0, 81. 

t D. M. Se(ft. VI. § 3^et se<|. 
t D. Q. Sect. Hi. § 18. 19. "20, 

% D. M. Sect. VIII. • » . 

11 tfited respectively in D. Ch. Sect, V.^S 16, 17- 
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giving some chattel to him, rises merely from custom. It is not 
necessary to the adoption. The assent of both parties is the only 
requisite ; and a set form of speech is not essential/' 

NOTE XVIL 

Tloe Kritritna son in some insiavces may, but in all need not, i&c. 
(p, 328)]. It would appear that the Kritrima son as usually afBliated 
in the Maithila country is not initiated in any rites in the family of 
his adopter. That in some cjises, such rites, mii^ht be legally perform- 
ed by the adopter may however be inferred. — 1st. In the dubious 
passage of the Kdlika-punina, the performance of initiatory rites in 
the family of the adopter is declared to be necessary in the case of all 
adopted sons. — 2d. If the complete induction of the adopted son, into 
the family of the adopter, be contemplated, the necessity of the observ- 
ance of those rites, should apply as much to the one adoption as the 
othei*. Important distinctions would probably obtain, between 
Kritrima sons, who had or had not been initiated in the family of 
their adoptive fathers, as will be presently noticed. 

NOTE XVIII. 

The Kriirima in some instances may be invested with every filial 
right (p, 328)]. Consult the preceding two notes. The Kritrima 
son, as usually affiliated in the Maithila country would indeed take 
the estate of his adoptive father, but continues a member of the family 
of his natural father, and is not regarded as prolonging the line of 
his adepter. 


NOTE XIX. 

This rule would not*apply to the Kritrima adopted son, (p. 
329)]. In respect to this rule, it may be first observed, that 
bha^ta provides generally, that the given son is C(unpetent to inherit 
the estate, atid pjerforia the obsequies of his natural father, should he 
have no other male issue.* The r\ile in question is founded on a text 
of Manu,*f* in which the son given only is ineritioned. In the 
Mitakshara, it is incidentally stated that the mention of the given 
son in this text, is intended for any adopted son; bu^ it by no means 
appears that, this is a generally received exposition and could only 
hold in certain cases, (if any such might occur,) where the adopted 
son, were an orphan, or tacitly relinquiihed by his parents, a.id solely 
and exclusively initiated in tne name and family of the adopter. Ifc 
would certainly be inconsistent with the principles of Hindu law, 
could the filial relation toward*" ./fie father, without any act on his 


* V. Trans, of Mit. on Inh. Note to Cb. I, Sect. XI. S 32. 
t Cited in D. M. Sect. VI. § 6. 
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fiftrt be divested from the son. In the case of the Kritrlmn adopted 
son, as usually affiliated in Maithila^ t\o A^bt as to his retaining ihla** 
tion to the family of his nati!iral father can exist. 

NOTE XX. 

But UJcevnae lineally and collaierMy fp. 329)]. This position, 
obviously resulting from adoption is supported by t^e Mitd]cshara*. 
A doubt indeed with ’reference to passages in the Dattalia-Mimansdf 
and Dattaka-ChandrikaJ may be entertained, as to the accuracy of 
this position, as a geneial and unrestricted rule. It however appears, 
more reasonable, to construe those passages, n.*s well as authorities, — on 
which they are founded, and which declare the relation of the adapted 
son as Sapinda, in the family of the . adopter, to extend to three 
degrees only, — as referring merely to the oblation of the funeral cake, 
impurity on occasions of deaths and births, and disability of marriage 
in the family of the adopter. This in fact is intimated by Nanda 
Paijdita.§^ ' 

NOTE XXI. 

TTouidt not apply to the Kritrima son as usually, (p. 329)]. 
in the Dvaita Nirnaya, Vachaspati-inisra declares, that no relation 
obtains between the Kritrima adopted son and the father of the 
adopter. Frpm which it is to be inferred, that such adopted son 
could not inherit of that person, and a fortiori from the collateral kins- 
man of the adopter. The same inference in fact results frpm the 
circumstance of the Kritrima son in question, not being considered as 
a iifember of his adopter's family. It may however be cbUcludSd, 
that where the adopter might die in family-co-parcenery with his 
father and brethren, his Kritrima son would be entitled to receive on 
division his share. 


NOTE XXII. 

Receives, a quarter share (p. 330)]. This rule ii/ founded on texts 
of Vasishtha j\»d Kiltyayana.|l The latter of which however is vari- 
ously read. ‘ A third part*’ is substituted by sorhe for the more pre- 
valent reading,^ ‘a fourth part the difference being adjusted with 
reference to the qualities of the claimants. It is not easy to determine 
least satisfactorily the exact right confen’ed on the adopted son 
by thejexpression, ‘ chaturth4ii9a (a fourth part or quarter share). If 

i ? 

« 

* V. Trans, on Inb. 01^1, Sect. XI. 31. 
f D. M. Sect. VI. S 32^et serj, 
t D. C. Sect. ITT. § 18. 19. 20, 

§ D. M. Sect. VIII. o ^ a 

II Cited respectively in D. Ch. Sect. V.^S 16, 17 
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ifc be contended, as it perhapp justly may, that by the expression in 
question, a specific share of v^hole estate is assigned to the adopted 
son, a great inconsistency would result — Where, a division of heritage 
might take place between an adopted son, and several legitimate sons 
subsequently bom, the share of the former would, in some instances 
exceed those of the latter. This objection might be obviated by 
adopting the exposition of Nanda P^ndita, who explains the terms 
referred* to as signifying * a quarter share ; not an entire share’* 
intimating probably thereby that the adopted son under the circum- 
stances proposed should receive the fourth of the share which would 
be allotted to him, supposing him to be a real legitimate son. Thus, 
if 1,700 Rupees or Bighas were to be distributed . between one 
adopted and four real legitimate sons subsequently born, the portion 
of the former would be 85, while each of the latter would take 
403*75, or perhaps, the objection stated might be more satisfactorily 
obviated, by construing the expression, ‘ a fourth part or quarter 
sbare,^ to signify the fourth of the share received by a legitimate son. 
Thus in the case supposed, the share of the adopted would be 100, 
and those allotted to each of the legitimate sons 400. 


* D. M. Sect. V. § 40. 
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rules as to, 
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Wa»*er court-house should be near, 
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confirming gift of dattrima, 
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impartible. 
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taken by turns, ... 
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debt cast into, ... 
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fine for defiling a holy piece of, 
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See Wdl. 
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15 

punishment for stopping, 


147 

Waterpots, whether partible, 


71 

expulsion by kicking down a, ... 


101 

broken in emancipating a slave,,.. 
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incapable of property except in sanddyika, 

succession to anvddheya of,. . . 

debts incurred for domestic uses by, ... 

not bound to*pay husband's debts, . 

no property in a, . . . • ... ^ . 
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proof by, when required, 

^to an instrument, 
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